IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROL DI SANTI S, : Cvil Action
Plaintiff, :

V.
: No. 97 CV-5434
KOOLVENT ALUM NUM PRODUCTS, | NC., :

Def endant , :

M CHAEL DI DOLCE,
Def endant ,

JAVES CARPENTER
Def endant .

ORDER - MEMORANDUM

Presently before this Court is Defendant's Partial Mtion to
Dismss Plaintiff’s Conplaint pursuant to Federal Rules of Cvil
Procedure 12(b)(1) and 12(b)(6), Plaintiff's Answer thereto, and
Def endant’'s Reply Menorandum

| . Fact ual and Procedural Backaground

From May 1, 1992 to May 6, 1993, Plaintiff was enpl oyed as a
secretary by Defendant Kool Vent at Defendant Kool Vent’s Ki ng of
Prussi a, Pennsylvania |ocation. Defendants Di Dol ce and
Car penter, Enpl oyees of Defendant Kool Vent, were Plaintiff’s
supervisors. Plaintiff alleges that Defendant Kool Vent, “through
its agents, managers, supervisors, and enpl oyees, inflicted upon
[ her] a course of conduct constituting sex discrimnmnations and
sexual harassnent.” (Pl. Answer to Def. Mdtion at 2.) Plaintiff
al so all eges that Defendant’s Di Dol ce and Carpenter “partici pated
in, tolerated[,] and ratified sex discrimnation and sexual
harassnent toward” (Pl. Answer to Def. Mdtion at 2.) her. As a

result of this discrimnation, Plaintiff alleges she was



constructively discharged from her enploynent at Kool Vent on My
6, 1993.

Plaintiff filed an adm nistrative conplaint with the Equal
Enpl oyment Opportunity Conmm ssion (“EEOC’) on March 1, 1994.
Plaintiff clainms but offers no proof that she also filed an
adm ni strative conplaint with the Pennsyl vani a Human Rel ati ons
Conmi ssion (“PHRC).

Plaintiff’'s Conplaint states four clainms: Count |) Plaintiff
clainms unl awful discrimnation agai nst Defendant Kool Vent under
Title VII of the Cvil R ghts Act of 1964, as anended, 42 U.S.C
8 2000e, et seq. ("Title VII") and the Pennsylvania Human
Rel ations Act, 43 Pa. Cons. Stat. Ann. 8 951 et seq. ("PHRA");
Count I1) Plaintiff clains constructive di scharge agai nst
Def endant Kool Vent under Title VIl and the PHRA; Count
I11)Plaintiff clainms unlawful discrimnation agai nst Defendant
M chael Di Dol ce under Title VII; and Count IV)Plaintiff clains
unl awf ul di scrim nation agai nst Defendant Janes Carpenter under
Title VII.

1. Di scussi on

A notion to dismss a conplaint for failure to state a claim
may not be granted unless it appears fromthe face of the
conplaint that the plaintiff can establish no set of facts which

woul d entitle plaintiff torelief. Conley v. G bson, 335 U S

41, 45-46, 78 S. Ct. 99, 102 (1957). The facts nust be taken as

true and in the light nost favorable to the plaintiff. I d.



Def endant argues that as a matter of law Plaintiff's PHRA
clains in Counts | and Il should be dism ssed on the grounds that
Plaintiff neither pled that she filed a charge or conplaint with
t he PHRC nor that she exhausted her adm nistrative renmedi es under
the PHRA. To bring suit under the PHRA, a plaintiff nust first
file an admnistrative conplaint with the PHRC within 180 days of
the all eged act of discrimnation. 43 Pa. Cons. Stat. Ann. 8§
959(h), 962. Plaintiff clainms that the date on which she was
bot h | ast harassed and constructively di scharged by Defendants
was May 6, 1993. (Def. Partial Mdition to Dismss, Ex. A
Plaintiff clains, however, to have filed an adm nistrative
conmplaint with the PHRC on Decenber 9, 1993. (Pl. Answer at 4.)
The tinme between May 6, 1993, the | ast date of Defendant's
al | eged harassnment of Plaintiff, and Decenber 9, 1993, the day on
which Plaintiff allegedly filed a conplaint wth the PHRC
exceeds 180 days. Hence, because Plaintiff did not file a tinmely
adm ni strative conplaint with the PHRC, Plaintiff is precluded
from pursuing judicial renedies under the PHRA. 43 Pa. Cons.

Stat. Ann. 8§ 959(h). The Third Crcuit reached this sanme result
in Woodson v. Scott Paper Co., 109 F.3d 913, 925 (3d Cir. 1997).

I n Whbodson, the court considered whether a conpl ai nant could
initiate PHRC proceedings by only filing a tinmely EEOC conpl ai nt.
Id. at 926. The court concluded that "if the PHRC does not
receive a conplainant's claim then that conpl ai nant cannot bring
suit under the PHRA." 1d. at 927. Mbreover, the court

recogni zed that the PHRA' s 180 day filing requirenent has been

3



strictly construed by Pennsylvania state courts. |1d. at 925.
Thus, in Pennsylvania, a conplainant is precluded from seeking
judicial renedies under the PHRA unless he or she nade a tinely
filing with the PHRC. As stated above, Plaintiff in the instant
matter has not alleged she made a tinely filing with the PHRC

Def endant al so argues that as a matter of law Plaintiff's
Counts |1l and IV should be dismssed in their entirety for Title
VI does not provide for liability against individual enployees.
Al t hough the federal courts of appeals are divided on whether
enpl oyees may be individually liable for unlawful discrimnation

under Title VI, the Third Crcuit, in Sheridan v. E.I. DuPont de

Nemours & Co., 100 F.3d 1061 (3d G r. 1996), held that Title VI

does not apply to individual enployees. 1d. at 1078.
Accordingly, Plaintiff may not sue Defendants Di Dol ce and
Car penter, enployees of Defendant Kool Vent, for unl awf ul
discrimnation in their individual capacities under Title VII
AND NOW this 25th day of March, 1998, upon careful
consi deration of Defendant's Partial Mtion to D smss,
Plaintiff's Answer thereto, and Defendant's Reply Menorandum |IT
| S HEREBY ORDERED THAT:
1. Plaintiff's Counts | and Il, only as they relate to
causes of action under the PHRA, are PARTIALLY DI SM SSED wi t hout
prejudice. Plaintiff may anmend her conplaint within 20 days to

allege tinely filing under the PHRC



2. Plaintiff's Counts Il and IV are dism ssed with

prej udi ce.

BY THE COURT:

Cifford Scott G een, S. J.



