IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Cl TY OF READI NG, : ClVIL ACTI ON
: NO. 97-7799
Plaintiff,
V.

WHEELABRATOR WATER
TECHNOLOGY, | NC.,

Def endant s.

MEMORANDUM
EDUARDO C. ROBRENO, J. MARCH 31, 1998

Presently before the Court is a notion by Weel abrat or
Wat er Technol ogy, Inc. ("Weelabrator”) to dism ss a petition by
the City of Reading ("the City") to vacate an arbitration award.
In addition to dismssal of the City's petition, Weel abrator

requests that the Court confirmthe arbitrators' award. For the

foll owi ng reasons, the Court will grant Weelabrator's notion to
dismss and will confirmthe arbitrators' award.
| . BACKGROUND

On June 26, 1996, the City and Weel abrator entered
into a contract for the renoval and/or disposal of biosolids
generated by the Gty's Fritz Island Wastewat er Treatnment Plant
("the Contract"). Shortly after the Contract took effect, a

di spute arose as to whet her Wheel abrator was entitled to a



"change order"' to conpensate Weel abrator for an unforseen
increase in the cost of perform ng the Contact.

Prior to entering into the Contract, the Cty had
provi ded potential bidders, including Weelabrator, with
hi storical data and estimates indicating that a | arge proportion
of the biosolids to be disposed pursuant to the Contract
qgqual i fied under environnental regulations as beneficially
reusabl e bi osolids. Reusable biosolids can be di sposed at a cost
to Wheel abrator of $21.20 per ton. The remaining biosolids had
to be landfilled at a cost to Weel abrator of $34.58 per ton.
Based on the estimated relative quantities of reusable to non-
reusabl e bi osolids, Wheel abrator provided a single bid of $29.17
per ton, and was awarded the Contract.

After the Contract was executed, it becane evident that
none of the biosolids collected fromthe Cty' s WAstewater
Treatment Plant could be beneficially reused due to a problem
Wi th excess | evels of nolybdenum Because all of the biosolids
had to be landfilled, the cost of perform ng the Contract
increased significantly. As a result, Weel abrator requested a
nodi fi cation or change order to the underlying Contract that
woul d recogni ze Wheel abrator's increased costs. The City refused

to consi der \Weel abrator's request on two separate occasions

'A change order is defined by the Contract as "[a] witten
order to Contractor signed by Omer authorizing an addition,
deletion or revision in the Wrk, or an adjustnment in the
Contract Price or the Contract Tinme issued after the effective
date of this Contract."



based on an assertion that, under the ternms of the Contract, it
had sole and unlimted discretion to either award or not award a
change order.? Wheel abrator then requested arbitration pursuant
to 88:21 of the Contract, which provides, in relevant part, that
"[a]ll disputes under this Contract shall be submtted for
arbitration if agreenent cannot be reached.”

The arbitrators awarded Weel abrator conpensation from
the City in the anount of $39.36 per ton for all biosolids
renoved until beneficially reusable solids are again produced, at
whi ch point, the conpensation payable to \Weel abrator woul d
revert to $29.17 per ton. (Arb. Dec. at 9). The basis for the
arbitrators' decision was two-fold. First, it found that the
parties were faced wth a "fundanental change in circunstances
that could not have been within the contenpl ation of either of
the parties,” and therefore, "[u]nder the circunstances, it was
entirely reasonabl e for Weel abrator to request a change order."
(Arbit. Dec. at 5). Second, the arbitrators noted that reusable
bi osolids were not being produced because the Cty failed to
repair a defective condition which existed in the Wastewat er

Treatnment Plant. (Arbit. Dec. at 5-6). Cting the Pennsylvania

The City specifically pointed to §8:17 of the Contract
whi ch provides, in part, that:

Wt hout invalidating the Agreenent, Omer may, at any tine
or fromtinme to time, order additions, deletions or
revisions in the Wrk; these will be authorized by Change
Orders.



rul e that excul patory provisions in a contract cannot be raised
as a defense where there is affirmative interference with the
contractor's work or failure to act in sone essential matter
necessary to the prosecution of the work, the arbitrators
rejected argunents by the Cty that various clauses of the
Contract denonstrated that Weel abrator assuned the risk of
variations in the anmount of reusable biosolids produced. (Arbit.
Dec. at 5-7).

The Gty then petitioned this Court requesting that the
Court reverse the decision of the arbitrators, and vacate the
arbitrators' award of damages pursuant to § 10(a)(4) of the

Federal Arbitration Act.® 9 U.S.C. § 10(a)(4).* Specifically, the

]®nits original petition, the City argued that the standard
provi ded by the Pennsylvania Uniform Arbitration Act for vacating
an arbitrators decision applied to this case. Weel abrator,
however, argued that the appropriate standard was the one
supplied by the Federal Arbitration Act. Upon direction fromthe
Court, the City anended its petition by adding a count for relief
under the Federal Arbitration Act. Finally, on March 19, 1998,
during a hearing and after the testinony of an enployee from
Wheel abrat or regardi ng Wheel abrator's contacts with interstate
comrerce, the City conceded that the standard provided by the
Federal Arbitration Act applies to this case. Therefore, by
agreenent of the parties, the Court will analyze the Gty's
petition and Weel abrator's notion to dism ss under the standard
supplied by the Federal Arbitration Act.

‘9 U.S.C § 10 provides:

(a) In any of the following cases the United States court in
and for the district wherein the award was made may nake an
order vacating the award upon the application of any party
to the arbitration--

(1) Where the award was procured by corruption fraud,
or undue neans.

(2) Where there was evident partiality or corruption in
the arbitrators, or either of them
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City argues that the arbitrators exceeded their powers by: (1)
effectively issuing a change order with regard to price despite
the fact that, under the Contract, only the Gty has the right to
grant a change order; and (2) totally re-fashioning the Contract
in their award despite the fact that they were conpletely w thout
power to do so under the Contract.® In response to the Gty's
petition, \Weelabrator filed a notion to dismss the petition for
failure to state a clai mupon which relief may be granted, and

requested that the arbitrators' award be confirned.

1. LEGAL STANDARD
Under Rule 12(b)(6) of the Federal Rules of Civil

Procedure, a notion to dismss for failure to state a cl ai mupon

(3) Wiere the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other

m sbehavi or by which the rights of party have been
prej udi ced.

(4) Where the arbitrators exceeded their powers, or so
inperfectly executed themthat a nmutual, final, and
definite award upon the subject matter submtted was
not nade.

(5) Where an award is vacated and the tinme within which
the agreenent required the award to be nmade has not
expired the court may, in its discretion, direct a
rehearing by the arbitrators.

9 US C 8§ 10.
°The City's petition also stated that the arbitrators
exceeded their power when they consi dered parol evidence.

However, that argunent was w thdrawn by counsel for the Cty
during the hearing before this Court.
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which relief may be granted if the facts plead, and reasonable
inferences therefrom are legally insufficient to support the

relief requested. Mrse v. Lower Merion School District, 132

F.3d 902, 906 (3d Cir. 1997). In reviewing a notion to dism ss
pursuant to Rule 12(b)(6), the Court nust accept as true the
facts all eged and reasonable inferences drawn fromthem 1d.
Dismssal is limted to those instances where it is certain that
no relief could be granted under "any set of facts that could be

proved." Gaves v. Lowery, 117 F. 3d 723, 726 (3d Gr. 1997).

[11. DI SCUSSI ON
A. The Federal Arbitration Act

The Federal Arbitration Act, 9 U S.C. 88 1-16,
"establishes a federal policy favoring arbitration” by requiring
the courts to "rigorously enforce agreenents to arbitrate.”

Shear son/ Aneri can Express Inc. v. MMhon, 482 U S. 220, 225

(1987). To that end, the scope of reviewis "narrowin the

extreme" under the Act. Amal ganat ed Meat Cutters v. Cross

Brot hers Meat Packers, Inc., 518 F.2d 1113, 1121 (3d G r. 1975).

The district court may not rewei gh the evidence to deci de whet her

to vacate the award. Mutual Fire, Marine & Inland | nsurance Co.

V. Norad Reinsurance Co., 868 F.2d 52, 56 (3d Cir. 1989)("It is

not this court's role, however, to sit as the [arbitration] panel
di d and reexam ne evidence under the guise of determ ning whether
the arbitrators exceeded their powers."). In other words, the

court must focus on the "arbiter and the contract and not on the



facts underlying the dispute.” Local Unions 1160 v. Busy Beaver

Bldg. Crs., Inc., 616 F. Supp. 812, 813 (WD. Pa. 1985).

Additionally, "a federal court may set aside an
arbitration award only where certain statutory or judicially

created grounds are present.” Merril Lynch, Pierce, Fenner &

Smth v. Jaros, 70 F.3d 418, 420 (6th G r. 1995)(interpreting the

Federal Arbitration Act); see 9 U S.C. 8 10 (enunerating the
grounds for vacating an arbitration award). One of those grounds
is that "the arbitrators exceeded their powers, or so inperfectly
executed themthat a nutual, final, and definite award upon the
subject matter submtted was not made.” 9 U.S.C. 8§ 10(a)(4).

The Third Grcuit has set forth the analysis that a
district court nust undertake when deciding a challenge to an
arbitrators' award on the grounds that the arbitrators exceeded

their powers. Meadows Indemmity Co. v. Arkwight Mitua

| nsurance Co., 1996 W. 557513 *3 (E. D. Pa. 1996)(citing Mitual

Fire , Marine & Island Ins. Co., 868 F.2d at 52)). First, "[t]he

court nmust examne the formof the relief awarded to determne if
it isrationally derived either fromthe agreenent between the
parties or fromthe parties' submssions to the arbitrators."

Id. Second, "[t]he Court nust determ ne whether the terns of the
relief are rational, and may vacate the award if it finds that
the relief awarded and the terns of the award are "conpletely

irrational." 1d. (citing Swft Indus., Inc, v. Botany Indus.,

Inc., 466 F.2d 1125 (3d Gr. 1972)).

B. Is the Formof Relief Rationally Derived fromthe

7



Agr eenent  Between the Parties?

In order to determ ne whether the relief granted is
rationally derived fromthe agreenent, the Court nust determ ne
whet her the "authority of the arbitrator springs fromthe
agreenent to arbitrate.” See Swift, 466 F.2d at 1131. Parties
are generally free to structure arbitration agreenents as they

see fit. 1d.; see also Matteson v. Ryder Systemlnc., 99 F. 3d

108, 112 (3d Cir. 1996)(the authority of the arbitrator is
defined by the agreenent and the subm ssions of the party); Volt

| nformation Services, Inc. v. Board of Trustees of Stanford

University, 489 U S. 468, 478-479 (1989). They may either grant
the arbitrator plenary authority or they may limt by contract
the issues which nmay be arbitrated, Volt, 489 U S. at 478-479
(1989), and/or the renedi es which my be awarded, Sw ft, 466 F.2d
at 1131; and the Federal Arbitration Act requires that the
arbitration agreenent be enforced according to those terns. In
ot her words, an arbitrator nmay not venture beyond the bounds of
his or her authority as defined by the arbitration agreenent no
matter how broad or narrow the scope of the arbitrator's

authority. United Steelworkers of Anerica v. Enterprise Weel

and Car Corp., 363 U S. 593, 597-98 (1960).

In this case, there are at | east two reasons why the
arbitrators' authority "springs fromthe agreenent."

First, the plain | anguage of the Contract indicates
that the scope of authority del egated by the parties to the

arbitrators was plenary, without any |imtations being placed on
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the types of disputes which could be submtted to the arbitrator.
Section 8:21 of the Contract provides, in relevant part, that:
"All disputes under this Contract shall be submtted for
arbitration if agreenment cannot be reached." (enphasis added).

Nor does the Contract contain | anguage limting the type of
relief which the arbitrators may award to renedy a violation. In
t he absence of explicit provision addressing renedies, as is the
case here, "arbitrators are given wide latitude in fashioning an

appropriate renedy." Chaneleon Dental Products, Inc. v. Jackson,

925 F.2d 223, 225-26 (7th Cr. 1990); see also Baravati V.

Josephthal, Lyon &Ross, Inc., 28 F.3d 704, 710 (7th Cr.
1994) ("It is commonplace to | eave the arbitrators pretty nuch at
large in the fornulation of renedies . . .."). Therefore, the
pl ain | anguage of the Contract indicates that the arbitrators
were acting within the scope of their authority when: (1) they
resol ved the dispute submtted to them by \Weel abrator regarding
a change order; and (2) they granted \Weel abrator relief in the
formof a change in unit price.

Second, the arbitrators' interpretation is rationally

inferable fromthe contract. See Anderman/ Smith Operating Co. V.

Tennessee Gas Pipeline Co., 918 F.2d 1215 (5th G r. 1990). Here,

the Gty views the terns of the Contract as providing it wth
unfettered discretion to decide whether to issue or wthhold
change orders. The arbitrators disagreed and interpreted the
change order provisions as preventing the Cty from unreasonably

wi t hhol di ng a change order in cases of changed circunstances not
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contenplated by the parties or in situations where the City
affirmatively interferes with the contractor's work. \What the
City views as an unauthorized exercise of authority is in fact a
di sagreenent by the Gty as to how the arbitration panel
construed the | anguage of the Contract. Viewed in this light, it
is perfectly rational to infer fromthe | anguage of the Contract
that the City was not free to wthhold the i ssuance of a change
order arbitrarily.

C. Is the Relief Granted Completely Irrational?

The Court also finds that the terns of the relief

granted were not "conpletely irrational." See Swift Indus., Inc,

466 F.2d at 1125. The arbitrators calculated their award by
addi ng a reasonable profit to Weelabrator's actual cost of

di sposi ng of nonreusable biosolids. Furthernore, the award was
limted in duration so as not to be overreaching. Once reusable
bi osolids are produced in any quantity, the conpensation per ton
will revert back to the anount provided for by the Contract. In
t he absence of any objection fromthe defendant as to rationality
of the award, and given the rational approach used to calcul ate
the award and the reasonabl e duration of the award, the Court
cannot concl ude that the award was conpletely irrational

D. Confirmation of the Award

If the parties to a Contract agree that a judgnent of
the court will be entered after arbitration, then unless the
award has been vacated, nodified or corrected, the Federal

Arbitration Act requires the district courts to enter an order
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confirmng the arbitration award.® 9 U.S.C. § 9. Section 8:21(E)
of the Contract between Weel abrator and the Gty provides that
the "arbitration proceedi ng and deci sion shall be a condition
precedent to any right of |egal action, and wherever permtted by
law it may be filed in Court to carry it into effect.” The
parties having agreed to entry of an order confirmng the
arbitrators' award and the City having failed to state a claim
for vacating the arbitrators' decision, the arbitration award is

confirmed.

1. CONCLUSI ON

Accepting as true all facts alleged by the City inits
petition and all reasonable inferences therefrom the Court
cannot conclude that the arbitrators exceeded their powers.
Thus, the facts alleged are not legally sufficient to support the
City's request that the arbitrators' award be vacated. The City's

petition will be dismssed pursuant to Federal Rule of Civi

®Section 9 of the Federal Arbitration Act provides, in

rel evant part:
If the parties in their agreenent have agreed that a
j udgnent of the court shall be entered upon the award
made pursuant to arbitration, and shall specify the
court, then at any tinme within one year after the award
is made any party to the arbitration may apply to the
court so specified for an order confirm ng the award,
and thereupon the court nust grant such an order unless
the award 1s vacated, nodified, or corrected as
prescribed in sections 10 and 11 of this title. If no
court is specified in the agreenent of the parties,
t hen such application may be nade to the United States
court in and for the district within which such award
was made.

9 U S C 89
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Procedure 12(b)(6), and the arbitration award will be confirned.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Cl TY OF READI NG : ClVIL ACTI ON
: NO. 97-7799
Plaintiff,
V.

WHEELABRATOR WATER
TECHNOLOGY, | NC.,

Def endant s.

ORDER

AND NOW this 31st day of March, 1998, upon
consi deration of notion by defendant \Weel abrator Water
Technol ogy, Inc. ("Weelabrator”) to dism ss petition by
plaintiff City of Reading ("the City") for appeal of arbitration
award and for entry of judgnent (doc. no. 2), response thereto by
the Gty (doc. no. 6), notion by Weel abrator to file a reply
brief in support of its notion to dismss (doc. no. 7),

Wheel abrator's reply brief in support of its notion to dismss
(doc. no. 8), and the Gty's anended petition for appeal from
award of arbitrators (doc. no. 10), it is ORDERED that:

1. Moti on by Wheel abrator to file a reply brief in
support of its notion to dismss (doc. no. 7) is GRANTED;

2. Motion by Weel abrator to dismss plaintiff's
petition for appeal of arbitration award and for entry of
judgnent (doc. no. 2) is GRANTED;

3. The City's anended petition for appeal from award

of arbitrators (doc. no. 10) is DI SM SSED; and
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4. The arbitrators' decision and award i s CONFl RVED
and is entered as the JUDGVENT of this Court in accordance with 9
USC 8§ 09.

AND I T I'S SO ORDERED

EDUARDO C. ROBRENO, J.
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