IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHERI NE L. TAYLOR, : Gl VIL ACTI ON
Plaintiff, : 96- 8470
V. :
PHOENI XVI LLE SCHOOL DI STRI CT,
Def endant .

MEMORANDUM
JOYNER, J. MARCH , 1998

Plaintiff, Katherine L. Taylor (“plaintiff” or “Taylor”)
comrenced this action agai nst defendant, Phoeni xville School
District (“defendant” or the “school district”) on Decenber 19,
1996. Plaintiff’s conplaint alleges that she was term nated in
violation of Title |I of the Anmericans with Disabilities Act
(“ADA"), 42 U S.C A 8 12101, et. seq. and the Pennsyl vania Human
Rel ations Act (“PHRA’), 43 P.S. 8 951, et. seq. Plaintiff seeks
injunctive relief, nonetary conpensation as well as other
affirmative relief, punitive damages, and attorney’s fees and
costs.

Presently before the Court is Defendant’s Mtion for Summary
Judgnent pursuant to Federal Rule of Civil Procedure 56 on al
counts of Plaintiff’s Conplaint. For the follow ng reasons, the
Motion is granted.

BACKGROUND
Plaintiff was enpl oyed by defendant in Septenber of 1974 as

the principal’s secretary for the East Pikeland El enentary School



(“East Pi kel and”) and was term nated on Cctober 28, 1994.
Plaintiff worked for five different principals throughout her
twenty (20) years of enploynent with defendant and never received
any disciplinary notices or had any disciplinary problens until
her | ast year.

I n August 1993, Christine Menzel (“Menzel”) was assigned to
the principal position at East Pikeland. Plaintiff and Menzel
wor ked t oget her for approximately one week before plaintiff
becane ill. Plaintiff’s illness began with a rather sudden
change of behavior over a three week period and cul mnated in an
“epi sode” of bipolar disorder at the school office. Due to this
illness, plaintiff took a | eave of absence begi nning on August
30, 1993.

Plaintiff was admtted to the Coastal Plains Hospital and
Counseling Center (“Coastal Plains”) in North Carolina on August
31, 1993, where she was di agnosed with and treated for* a bipol ar
disorder. Plaintiff remained in Coastal Plains until Septenber
20, 1993, when, as plaintiff was nmuch inproved, she was
di scharged to the care of Louise Sonnenberg, MD. (“Dr.
Sonnenberg”), a psychiatrist who practices in Phoenixville,
Pennsyl vania. Plaintiff continues to treat wwth Dr. Sonnenberg
for psychotherapy and continues to take Lithium

On Qctober 13, 1993, Dr. Sonnenberg wote a note to Linda

Ferrara (“Ferrara”), Adm nistrative Assistant for Personnel and

' Plaintiff was treated with the prescription drugs Navane

and Lithium Carbonate and psychot herapy.
2



Staff Devel opnent for the Phoenixville Area School District,
verifying that plaintiff was able to return to work on Cctober
15, 1993. Plaintiff was only authorized to work for half-days
during the first week but was authorized to return to full tine
duty, without limtation, on or about COctober 25, 1993.

Wiile plaintiff was away from East Pi kel and, the new
principal, Menzel, made changes to the office practices and
procedures that were designed to bring the school up to the
current standards of the school district. For instance, Menzel
started utilizing a conputer database for keeping track of
student records instead of the outdated index card box that
plaintiff had previously used. The nethods and techni ques which
Menzel wanted plaintiff to utilize made it nore difficult for
plaintiff to successfully proceed in her job after she returned
fromleave. Further, Menzel updated plaintiff’s job description,
with the help of plaintiff, to include an increased nunber of
t asks.

Menzel was i mredi ately dissatisfied wwth plaintiff’s
performance and was instructed by Ferrara to docunent her
concerns. In accordance with this advice, Menzel prepared and
presented plaintiff wth a series of nenoranda docunenting
Menzel ' s concerns and evaluating plaintiff’s performance and
efforts at correcting performance problens. Plaintiff received a

total of nine (9) nenoranda between Novenber 9, 1993 and Cctober



27, 1994.% These menoranda reflected in detail and by date
errors, m stakes and/or om ssions allegedly nade by Taylor in
performing her job duties.® Subsequent to plaintiff receiving a
menor andum plaintiff, Menzel, Ferrara, and a representative from
plaintiff’s union would neet to discuss the allegations in the
menorandum At these neetings, plaintiff disputed that she nade
sonme of the errors outlined in Menzel’'s nenoranda and attenpted
to explain others.

During this tinme frame, comunications and rel ati ons between
Menzel and plaintiff continued to deteriorate. Plaintiff alleges
that the high level of scrutiny and the strained comunications
bet ween her and Menzel caused her to suffer fromincreased
anxiety and stress, which allegedly led to a | oss of self-esteem
and to plaintiff's inability to sleep, eat, or otherw se enjoy
[ife. Notwithstanding the stress fromwhich plaintiff was
al l egedly suffering, Dr. Sonnenberg sent another note to the

school district on 1/5/94 stating that plaintiff was able to

2 Plaintiff received nmenoranda dated: 11/9/93, 11/23/93,
12/9/93, 1/6/94, 2/1/94, 3/11/94, 4/22/94, 9/2/94, and 10/ 27/ 94.

® The nenoranda evaluated plaintiff’s work under genera
categories where Menzel would list errors or omissions plaintiff
made. For exanple, on one occasion plaintiff gave a Grl Scout
troop pernission to rake | eaves on school property w thout having
authority to give such permssion. Menzel also listed things such
as plaintiff’s failure to deliver nmessages ontine or to the proper
person or typos in her work.

In addition to the nenoranda, Menzel docunented plaintiff’s
performance by placing in plaintiff’s file docunents plaintiff
typed that contained typos, letters which were returned to the
school due to an insufficient address, e-nmail nessages regarding
plaintiff, and photos Menzel took of plaintiff’s desk, trash can,
recycle bin, and the school refrigerator.
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return to work and was not disabled.* Moreover, plaintiff did
not notify the school district that she was having difficulty
perform ng her functions due to the all eged increased stress or
request accommodations that woul d enable her to perform her
functions nore effectively.

On June 29, 1994, Menzel prepared a Secretarial Staff
Performance Evaluation of plaintiff’'s work performance for the
93-94 school year. Plaintiff received an overall rating of
“unsatisfactory” on this evaluation. On Septenber 8, 1994,
plaintiff received a letter from Ferrara which placed plaintiff
on a thirty (30) day probationary period. The Septenber 8th
letter also indicated that disciplinary action, including
dismssal, may result if plaintiff’s performance did not inprove.
Finally, on Cctober 27, 1994, a neeting was held to eval uate
plaintiff’'s performance during the probationary period. > n
Cctober 28, 1994, plaintiff received a letter fromFerrara
indicating that due to plaintiff’s failure to perform
satisfactorily during the probationary period, the letter served
as notice of her discharge effective at the close of school
Friday, October 28, 1994.

Fol | om ng the discharge, plaintiff’s union representatives

negotiated wth the school district to allow plaintiff to

* Fromthe facts presented to this Court, it is unclear what

pronpted Dr. Sonnenberg to send the 1/5/94 letter

® The school district extended the length of plaintiff’'s

probati onary period to account for days plaintiff was on vacati on.
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“retire” in substitution for her discharge so that plaintiff

® Plaintiff also filed for and

could receive retirement benefits.
was deni ed social security disability subsequent to her
“retirement.” Thereafter, plaintiff filed for unenpl oynent
conpensati on on February 23, 1995, representing that she was
avai |l abl e and able to work. Based upon this representation,
plaintiff received unenpl oynent conpensati on.

Plaintiff then brought this action.

Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve disputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere

® Defendant has asked this Court to apply the judicial
est oppel doctrine of McNenmar v. The Disney Store, Inc., 91 F. 3d 610
(3d Cir. 1996) to prevent plaintiff from claimng she was
“term nated” in these proceedings since she “retired.” However,
this Court declines to do so as the facts surrounding plaintiff’s
“retirement” do not show an intent by plaintiff to play “fast and
| oose” with the Court as required by McNemar. |d. (court found
judicial estoppel applicable to plaintiff claimng to be otherw se
qual i fi ed where plaintiff previously nade a representation of being
totally disabled; <court required a finding of an inherent
contradiction and an intent to play fast and |oose to apply
judicial estoppel).




scintilla of evidence" in the nonnpbvant's favor will not avoid

summary judgment. Wl Ilians v. Borough of West Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U. S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

[1. ADA Caim

Al t hough the parties have made it less than clear, it
appears that plaintiff has alleged discrimnation under the ADA
claimng both failure to accommodate and di sparate treatnent.
The distinction between the clains lies in the nmethod of proof.

See Walton v. Mental Health Association of Southeastern

Pennsyl vani a, 1997 W. 717053, *3 (E.D. Pa.); Woten v. Acne Steel

Co., 1997 WL 790408, *2 (N.D. IIl.). In disparate treatnent
clains, once a prima facie case has been established, the, now

famliar, burden-shifting paradigmof MDonnell Douglas applies.
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See Texas Dep't of Community Affairs v. Burdine, 450 U S. 248

(1980); MDonnell Douglas Corp. v. Green, 411 U S. 792, 793

(1973); MNemar v. Disney Store, Inc., 91 F. 3d 610, 619 (3d GCr.

1996; Lawrence v. National Westm nster Bank New Jersey, 98 F. 3d

61, 68 (3d Cir. 1996); \alton, 1997 W 717053 at *10.

A Fai lure to Accommobdat e

We will first address plaintiff's failure to acconmodate
claim To establish a prinma facie case of discrimnation for
failure to accommbdate under the ADA ' a plaintiff nust
denmonstrate that: (1) she is a disabled person within the neaning
of the ADA; (2) she is otherwse qualified to performthe
essential functions of the job, with or w thout reasonable
accommodati ons by the enployer; and (3) she has suffered an
ot herw se adverse enpl oynent decision as a result of

discrimnation. Gaul v. Lucent Technologies, Inc., 134 F.3d 576,

580 (3d Cr. 1998); Sarko v. Penn-Del Directory, 968 F. Supp.

1026, 1034 (E.D. Pa. 1997). Defendant noves for Sunmary Judgnent
claimng that plaintiff has not presented a prima facie case
because she is not “disabled” within the neaning of the ADA and
because she is not “otherw se qualified to performthe essenti al
functions” of her job. W wll analyze each of the two el enents

separately as foll ows.

" PHRA cl ains are analyzed in the same manner as ADA cl ai ns.
Therefore, we will not address the PHRA separately. See Kelly v.
Drexel University, 94 F.3d 102, 105 (3d Cir. 1996); Nave v.
Whol dridge Construction, Inc., 1997 W 379174, n.4 (E.D. Pa.).
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1. |s Plaintiff Disabled Wthin the Meani ng of the ADA?

Under the ADA, a person has a disability if she has “(1) a
physical or nental inpairnment that substantially limts one or
nore of the major life activities of such individual; (2) a
record of such an inpairnent; or (3) [is] regarded as havi ng such
an inmpairnment.” 42 U S.C. A § 12102(2). Plaintiff bases her
claimof disability on the first and third prongs of the
definition. W address each in turn.

a. Substantial Limtation of Major Life Activity

We first note that it is undisputed that plaintiff has been
di agnosed with a bipol ar disorder?® and that such a disorder can

qualify as a nental inpairnment under the ADA. See Gaul v. Lucent

Technol ogies, Inc., 955 F. Supp. 346, 350 (D. N.J. 1997) affmd

Gaul , 134 F.3d 576 (3d Cir. 1998); Sarko, 968 F. Supp. 1026,
1034-35; Adans v. Rochester, 977 F. Supp. 226, 232 (WD. N Y

1997). However, in order to be considered a “disability” the

i npai rment nust “substantially [imt” one or nore of plaintiff’s
“mjor life activities.” 42 U S.C A 8 12102(2)(A). Al though
these terns are not defined in the statute, the regul ations
define “major life activities” as “functions such as caring for
onesel f, perform ng manual tasks, wal king, seeing, hearing,
speaki ng, breathing, l|earning, and working.” 29 CF.R 8§
1630.2(i). For an inpairnment to substantially limt major life

activities, the inpairment nust be a “'significant’ restriction”

8 Bipolar disorder is a formof depression that used to be

call ed mani c depression. See (Rieger Report at 11).
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on the mpjor life activity.® Nave v. Woldridge Construction,

Inc., 1997 W. 379174, *4 (E.D. Pa.)(citations omtted); see Kelly
v. Drexel University, 94 F.3d 102, 107 (3d Gr. 1996).

Further, the limtation nust exist at the tine the adverse

enpl oynent decision is nmade. See Adans v. Rochester Ceneral

Hospital, 977 F. Supp. 226, 232 (WD. N Y. 1997); see generally

Gaul, 134 F.3d at 580. Tenporary disabilities or non-chronic

i npai rments of short duration, therefore, are not generally
consi dered disabilities under the ADA. Nave, 1997 W. 379174 at
*4, Finally, in making the determ nation of whether one is

di sabled, mtigating factors, such as nedication, are not
considered. See 29 CF.R Pt. 1630, App. 8 1630.2(h); see also
Kelly, 94 F.3d at 106 (recognizing the regulation); WIson v.
Pennsyl vania State Police Dept., 964 F. Supp. 898, 902-07 (E. D

Pa. 1997); CGeuss v. Pfizer, Inc., 971 F. Supp. 164, 169 (E. D. Pa.

1997); Mles v. General Services Admnistration, 1995 W 766013,

*4-5 (E.D. Pa.).
Plaintiff clainms her nental inpairnment substantially Iimts
her ability to learn, think, concentrate, interact with others,

care for herself, speak, perform manual tasks, and work. ' (Pl.’s

o A substantial limtation “exists if plaintiff is unable
to performa major life activity that the average person in the
general population can perform. . . or . . [1s] significantly

restricted as to the condition, nanner or duration under which an
i ndi vi dual can performa particular major |ife activity as conpared
to’ the average person.” 29 CF.R 8 1630.2(j)(1).

10 W will address plaintiff’s claim that her nental
i npai rment substantially limted her ability to performthe major
life activity of work secondly as the regulations provide that
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Mem at 20). Plaintiff, however, has not presented any evi dence
showi ng that she is substantially [imted in her ability to
interact with others, care for herself, speak, or perform any
manual tasks. Accordingly, here, we |limt our analysis to

whet her plaintiff has presented sufficient evidence to show that
she was substantially [imted in the ability to |earn, think, or
concentrate on the date of her term nation.

The crux of plaintiff’s argunment is that she still suffers
fromthe bipolar disorder that was di agnosed at Coastal Plains in
Sept enber of 1993, but that the inpairnent is currently, and was
at the tinme of her termnation on Cctober 28, 1994, controlled
with medication.* Plaintiff argues that the fact that she is
t aki ng nedi cati on should not be considered and that w thout the
nmedi cati on she would be substantially limted in the ability to
| earn, think, and concentrate. See 29 CF.R Pt. 1630, App. 8§
1630.2(h); see also Kelly, 94 F.3d at 106.

A mental condition such as plaintiff’s qualifies as a
disability under the ADA provided there is evidence that the
mental inpairnment, when |left untreated, substantially limts a
major life activity. See 29 C.F.R Pt. 1630, App. 8 1630.2(h).

However, plaintiff fails to present sufficient evidence that her

‘[i]f an individual is substantially imted in any other major
life activity, no determ nation should be nmade as to whether the
i ndividual is substantially limtedinwrking.” 29 CF. R pt. 1630
App. 8 1630.2(j). See Nave, 1997 W. 379174 at n. 10.

1" Plaintiff, still takes and has consistently taken |ithium
since she was rel eased from Coastal Pl ains.

11



ment al i npai rnment woul d have substantially limted her ability to
| earn, think, and concentrate if she had not been taking her
nmedi cation at the tinme of her termnation.

Plaintiff argues that the Coastal Plains Adm ssions report
shows that she is substantially limted in her ability to think
and concentrate w thout nedication because she woul d “obvi ously”
still have been suffering fromthe exact synptons on the date of
her termination if not for the nmedication prescribed. ** However,
the report from Coastal Plains does not indicate that plaintiff
woul d continue to be substantially limted in her ability to
think or concentrate with or without nedication. It also does
not indicate that, as of the tine of plaintiff’s termnation in
Cctober of 1994, over a year |ater, she was substantially limted
in the ability to learn, think, or concentrate either with or
W t hout her nedication. See Id. Therefore, at nost, this report
only provides evidence that plaintiff suffered a tenporary nenta
disability that substantially limted her ability to think,
| earn, or concentrate in Septenber of 1993.

The Coastal Plains report is simlar to the insufficient

evi dence presented in Nave v. Woldridge, where the court found

that, although plaintiff suffered from major depression, he had

been successfully treated with nedi cati on and counseling. 1997 W

2 The admi ssion report fromCoastal Plains indicates that on

August 31, 1993, plaintiff had “pressure to her speech and flight
of ideas. She had delusional ideas of grandiose qualities. . . .
She was el at ed and her npbod was euphoric.” (Pl.”s Mem at EXx. 6).

12



379174, *4 (E.D. Pa). Based on this evidence, the court found
plaintiff’s nmental inpairnment to be “of a tenporary nature” which
did “not qualify as a disability.” 1d.

Simlarly, the report from Wl fram R eger, MD.
defendant’ s expert, on which plaintiff relies, is also
insufficient to indicate that, on the date of plaintiff’s
term nation, she was substantially inpaired in her ability |earn,
t hi nk, or concentrate w thout nmedication. See Adans, 977 F.
Supp. at 232 (disability nust be present at tine adverse

enpl oynent decision is nade); see generally Gaul, 134 F.3d at 580

(determ nation of whether an individual with a disability is
qualified is made at tinme of enploynent decision). Dr. Rieger’s
report indicates that plaintiff’s past history was consi stent
with a diagnosis of bipolar disorder' and that if plaintiff
failed to take her nedication properly as prescribed, on the date
of Dr. Rieger’s exam nation--three years after plaintiff’s
term nation, she “mght relapse into psychosis and then m ght
becone disabled.” Plaintiff can not rely on Dr. Rieger’s report
because it does not present sufficient evidence that plaintiff
suffered froma possible limtation on the date of her
term nation.

Finally, plaintiff does not purport to rely on her own
treating psychiatrist, Dr. Sonnenberg, nor can she. See Gaul, 955

F. Supp. at 349 (finding that testinony of the treating physician

3 It is not disputed that plaintiff was diagnosed with a

bi pol ar di sorder.
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is sufficient without separate “expert” testinony). Dr.
Sonnenberg does not state that plaintiff was substantially
limted in her ability to |l earn, think, or concentrate when she
was term nated nor does Dr. Sonnenberg explain what, if any,
substantial limtations plaintiff would suffer w thout the
medi cation. ' See Nave, 1997 W. 379174 at *4 (reasonable jury
could not find plaintiff disabled where “plaintiff’s own nedi cal
expert . . . does not state that plaintiff has any nental problem
that substantially limts his thought processes or thinking
activities.”). ™

The nere fact that plaintiff was taking nedication at the
time of her firing in October 1994, does not show, in the absence
of any further evidence, that she was “obviously” unable to
| earn, think, or concentrate wthout the nedication. This is

plaintiff’s own conclusion that is not docunented by a single

nmedi cal report, not even by her own treating physician.

4 Dr. Sonnenberg wote a note to the school district on
10/15/93 allowing plaintiff to return to work wi thout indicating
any limtations suffered by plaintiff, wote anot her note on 1/5/ 94
stating that plaintiff was not disabled, and on 4/8/97 wote a
letter outlining plaintiff’s treatnent which does not state that
plaintiff woul d have been substantially limted in her ability to
learn or think a the time of termination without the aid of
medi cat i on.

1> See generally Taylor v. Principal Financial Goup, Inc.,
93 F. 3d 155, 165 (5th Gr. 1996) (“[w hen dealing with t he anor phous
world of nental disabilities, we conclude that health-care
providers are best positioned to diagnose an enployees
disabilities, limtations, and possible accommodations.”) Dr.
Sonnenberg’s 11/9/94 note stating that plaintiff is “tenporarily
di sabled” isirrelevant here as it was witten after plaintiff was
term nated. See Adans, 977 F. Supp at 232.
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Plaintiff fails to recognize the crucial need for her to support
this key elenent of her claimw th evidence. See Adans, 977 F.
Supp. at 232 (plaintiff failed to show disability where he failed
to provide any nedical reports, opinions or docunents to confirm
his ability to work or function was substantially limted by his
depression). The Court can not allow plaintiff’s claimto go
forward on nmere conjecture and specul ation. See Fed.R G v.P. 56;

Mbtorola, Inc. v. Electronic Laboratory Supply Conmpany, Inc. ,

1991 W 4416 at *5.

Havi ng concluded that plaintiff has not presented sufficient
evi dence to denonstrate that she suffered froma substanti al
limtation that affected her ability to learn, think, or
concentrate nore so than the average person, the Court nust next
determ ne whether plaintiff has presented sufficient evidence
fromwhich a reasonable jury could determne that plaintiff’s
mental inpairnment substantially linmted her ability to work.
Here, the proper inquiry is whether the individual is inpeded in
the ability “to performeither a class of jobs or a broad range
of jobs in various classes as conpared to the average person
havi ng conparable training, skills and abilities. The inability
to performa single, particular job does not constitute a

substantial Iimtation in the major |ife activity of working.” 29

'  The regul ations provide that “[i]f an individual is not

substantially limted with respect to any other major Ilife
activity, the individual’'s ability to perform the mgjor Ilife
activity of working should be considered.” 29 C.F.R pt. 1630 App.
8 1630. 2(j).

15



CFR 8 1630.2(j)(3)(l). To make out such a claim a plaintiff
nmust present denographic evidence to show fromwhat jobs in her
geographic area plaintiff has been excluded due to her
disability.' See 29 C.F.R Pt. 1630 App., § 1630.2(j); see also
Soileau v. Quilford of Maine, Inc., 928 F. Supp. 37, 50 (D. Me.

1996), affmd 105 F.3d 12 (1st Gr. 1996). “A plaintiff’'s
failure to do so is fatal at summary judgnent.” Soileau, 928 F.

Supp. at 50; see also Nave, 1997 W. 379174 at *7 (“plaintiff nust

meke this mnimumshowng to create an issue of fact to prevent
sunmmary judgnent”).

Plaintiff has failed to neet her burden as she has not
presented any evidence that her nental inpairnment restricted her
ability to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person havi ng
conparable training, skills, and abilities at the tine of her

termnation. See 29 CF.R 8 1630.2(j)(3)(l); see also Nave, 1997

W. 379174 at *5. Nor has plaintiff presented any evi dence of

Y The plaintiff should present evidence of:

(1) the geographical area to which the individual has
reasonabl e access; (2) the job fromwhich the individual has
been di squal i fi ed because of an i npai rnent, and t he nunber and
types of jobs utilizing simlar training, know edge, skills or
abilities, within that geographical area, from which the
individual is also disqualified because of the inpairnent
(class of jobs); and/or (3) the job fromwhich the individual
has been di squal i fied because of an i npai rnent, and t he nunber
and types of other jobs not wutilizing simlar training,
know edge, skills or abilities, withinthat geographical area,
fromwhich the individual is also disqualified because of an
i npai r ment .

29 C.F.R § 1630.2(j)(3)(ii)(A-(C.
16



general enpl oynent denographi cs and/ or recogni zed occupati onal
classifications that indicate the approxi mate nunber of jobs from
which plaintiff would be excluded due to her inpairnent. See 29

CFR Pt. 1630 App., 8 1630.2(j); see also Gaul, 955 F. Supp. at

351; Panzullo v. Mdell’s PA Inc., 968 F. Supp. 1022, 1025 (E. D

Pa. 1997)(finding plaintiff not substantially limted in ability
to work where plaintiff failed to proffer evidence show ng that
he is excluded from“a class of jobs,” or “a broad range of jobs
in various classes” wthin the geographical area).

As plaintiff has not presented sufficient evidence to
support her claimthat she is substantially limted in the mgjor
life activity of working or of |earning, thinking and
concentrating, she has not nade a prinma facie show ng that she is
di sabl ed to satisfy prong one of the ADA definition of
disability. W now turn our attention to prong three of the
definition of disabled under the ADA: whether plaintiff was

regarded as having a nental inpairnent.

b. Regarded as Havi ng Such an | npairnent

The ADA broadly defines disabled to include those persons
who have inpairnments which are not substantial |limtations on a
major life activity but who are regarded as substantially limted
inamjor |ife activity by their enployers. See 42 U S.C A 8§
12102(2)(C); see also Kelly, 94 F.3d at 108; Nave, 1997 W. 379174

at *8 (citing 29 CF. R 8§ 1630.2(1)(3)); Wlson, 964 F. Supp. at

909. The focus of such an inquiry is not on the plaintiff’s
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actual abilities but instead, is “on the reactions and
perceptions of the persons interacting or working with [the
plaintiff].” Kelly, 94 F.3d at 108-09 (citing 2 EECC Conpli ance
Manual , 8 902, at 902-3 to 902-4).

However, an enpl oyer’s acknow edgnent of an inpairnent,

W thout nore, is not enough to show the enpl oyer regarded the
enpl oyee as disabled. In Kelly, the Third Crcuit explained that
“the nmere fact that an enployer is aware of an enpl oyee’s
inmpairnment is insufficient to denonstrate either that the

enpl oyer regarded the enpl oyee as di sabled or that that
perception caused the adverse enpl oynent decision.” 1d. at 109
(where plaintiff walked with a visible and apparent |inp court
determ ned that know edge of inpairnment was insufficient to show
t hat enpl oyer regarded plaintiff as disabled); WIking, 1997 W
694968 at *6.

In the instant case, nost of the facts plaintiff proffers
suggest nothing nore than that defendant was aware of and even
acknow edged plaintiff’'s inpairnment. The only relevant evidence
that coul d possibly suggest that defendant regarded plaintiff as
di sabled are the followng three incidents or comments: 1) the
fact that Menzel took away the petty cash duties fromplaintiff,
2) that Menzel may have stated that plaintiff would not be able
to performher job when she returned from nedi cal | eave, and 3)
that Menzel may have told plaintiff she had her “ups and downs.”

Wiile it appears that Menzel did, in fact, take away the

petty cash responsibilities after plaintiff nade m stakes in

18



handling it, this fact alone is not sufficient to show that

Menzel perceived plaintiff as disabled and thus not able to

| earn, think, or concentrate or to performa broad range of jobs
or a classification of jobs. See (Letter from Menzel to Ms. Funk,
11/22/93) (indicating a problemw th petty cash); see also
Soi l eau, 928 F. Supp. at 51 (quoting Heilweil v. M. Sinai Hosp.,

32 F.3d 718, 723 (2d Cir. 1994)) (“an inpairnment that
disqualifies a person fromonly a narrow range of jobs is not
considered a substantially limting one”); Panzullo, 968 F. Supp.
at 1025 (plaintiff not disabled where inpairnment only precl uded
plaintiff fromdoing heavy lifting which was only a small part of
the job).*

Plaintiff also argues that Menzel regarded her as disabl ed
since a co-enpl oyee, Barbara Burhans, allegedly told plaintiff
t hat she overheard Menzel tell another enpl oyee that plaintiff
woul d never be able to handle the work she was doi ng when she
returned from nmedical |eave * and that Menzel told plaintiff

that she had her *“ups and downs.” (Taylor Dep. 7/1/97 at 117-18;

18 Further, overall Menzel increased the amount and | evels
of work assigned to plaintiff, which is inconsistent wth
percei ving her as di sabl ed. See (Tayl or Dep. 5/27/97 at 103, |ines
14-25); see also WIlking, 1997 W 694968, *7 (finding that
i ncreased performance expectations is indicative that enpl oyer did
not regard as disabl ed); Nave, 1997 W. 379174 at *8; Soil eau, 928
F. Supp. at 51; Sarko, 968 F. Supp. at 1035.

19

Hearsay can only be considered at the summary | udgnent
stage if it is reducible to an adnmissible form at trial. See
St el wagon Manufacturing Co. v. Tarmac Roofing Systens, Inc., 63
F.3d 1267, 1274 (3d CGCir. 1995); J.F. Feeser, lInc. v. Serv-A-
Portion, Inc., 909 F.2d 1524 (3d G r. 1990).
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Tayl or Dep. 5/27/97 at 141). Menzel denies naking these
statenments. However, even if Menzel did nake the statenents and
assum ng the hearsay were reducible to an adm ssible form at
trial, these statenents do not show that Menzel regarded Tayl or
as substantially limted in her ability to performmjor life
activities due to her inpairnment. There is nothing inherent in
either statement to indicate that Menzel's alleged belief that
plaintiff could not performher job was due to plaintiff’s

perceived disability. See generally WIKking, 1997 W. 694968 at *6

(finding that enployer’s statenents that “this is a stressfu
place and it’'s not going to get better. This is not a good fit
i f someone has sone vulnerability to stress as [ W ki ng]
apparently does” and that it is “hard to know when you're a

t herapi st and when you're a supervisor” were insufficient to
establish that the enployer regarded plaintiff as disabl ed);
Johnson v. Boardnman Petroleum lInc., 923 F. Supp. 1563, 1568-69

(S.D. Ga. 1996)(finding that enployer did not regard plaintiff as
di sabl ed where enployer told plaintiff to seek professional help
and told plaintiff she was physically and nentally incapabl e of
continuing in her position).

Therefore, we find that plaintiff has not nmet the burden of
provi ding sufficient evidence fromwhich a reasonable jury could
find that she was regarded as disabled wthin the neaning of the
ADA. Thus, plaintiff can not neet the first elenment of a prim

faci e case under the ADA
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2. Was Plaintiff an O herwise Qualified Individual Wth a

Di sabi lity?%

Even if plaintiff were able to satisfy the first el enent of
a prima facie case of disability discrimnation, she still has
not net prong two of a prina facie case as there is insufficient
evi dence from which a reasonable jury could concl ude that
plaintiff is an “otherwi se qualified individual with a
disability.” See Gaul, 134 F.3d at 580.

The Third Grcuit applies “a two-part test to determ ne
whet her soneone is "a qualified individual with a disability.’”
ld. (quoting 29 C.F.R pt. 1630, App. at 353-54).

First, a court nust consider whether ’the individual

satisfies the prerequisites for the position, such as

possessi ng the appropriate educati onal background,

enpl oynent experience, skills, licenses, etc.’ Second, the

court nust consider 'whether or not the individual can

performthe essential functions of the position held or
desired, with or w thout reasonable acconmodati on.’
Id. In making this determ nation, the relevant tine frame is
when the adverse enpl oynent decision was nade. 1d. Further, if
an enpl oyee requests an accommobdati on, then the enpl oyee bears
t he burden of showi ng that the requested acconmodation is

possi ble or plausible. See Gaul, 134 F. 3d at 580 (plaintiff nust

20 Defendant has al so asked this Court to apply the judicial

estoppel doctrine of McNemar v. The Disney Store, Inc., 91 F. 3d 610
(3d Cir. 1996) to prevent plaintiff from claimng she was a
qualified individual with a disability in these proceedi ngs since
plaintiff represented to the Social Security Adm nistration that
she was total ly di sabl ed. However, this Court again declines to do
so because we find that the facts surrounding plaintiff’s clains to
the Social Security Admnistration do not show an intent by
plaintiff to play “fast and | oose” with the Court as required by
McNemar . | d.
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“make at | east a facial showi ng that his proposed accommobdati on

is possible”); Shiring v. Runyon, 90 F.3d 827, 832 (3d Cir.

1996) (“it falls to the enployee to nake at | east a facial show ng
t hat such accommobdation is possible”); Walton, 1997 W. 717053 at
*11 (“plaintiff nmust show that a request for a possible or

pl ausi bl e accomodati on was nmade”). If the requested
accommodation is transfer to another departnment or supervisor,
then a plaintiff nust denonstrate, that “there were vacant,
funded positions whose essential duties [she] was capabl e of
performing wth or wthout reasonabl e accomodati on, and t hat

t hese positions were at an equivalent |evel or position as

[her][former job].” Gaul, 134 F.3d at 580 (quoting Borkowski V.

Valley Cent. School Dist., 63 F.3d 131, 138 (2d Cr. 1995);

Shiring, 90 F.3d at 932; see also Walton, 1997 W. 717053 at *11.

Def endant is not arguing that plaintiff does not have the
requi site education or background to satisfy the first part of
the test to determne qualification. |Instead, defendant argues
that plaintiff has admtted that she could not performthe
essential functions of her job.? See (Def.’s Mem at 37).

Plaintiff, however, contends that she woul d have been able to

21

At the Unenpl oynent Conpensati on Board hearing on 2/23/95
plaintiff was represented by her | awer as bei ng unable to perform
t he essential functions of her job. (Taylor Dep. 7/1/97 at 96-97).
Further, plaintiff has indicated that she was having difficulty
adjusting to and conplying with the higher standards and
expectations that Menzel made for her. (Taylor Dep. 7/1/97 at 102).
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performthe essential functions of her job if she had been
accommodat ed. ?* (Tayl or Dep. 5/22/97 at 157 & 160).

Plaintiff states that she requested an accommobdation in a
nmeeting in March of 1994, when she allegedly inquired as to
whet her there were other positions to which she could be
reassigned.?® (Pl.’s Mem at 24-25; Taylor Dep. 7/1/97 at 117-
118). It is disputed whether plaintiff requested an
accommodation for any limtations she may have suffered as a

4

result of her inpairnent.?* However, even if plaintiff’s query

2 Plaintiff has also testified that she would be able to
performthe essential functions of her job as | ong as she did not
have to work for sonmeone |ike Menzel. (Taylor Dep. 5/27/97 at 160,
189-90). See Weiler v. Household Finance Corp., 101 F.3d 519, 525
(7th Gir. 1996)(finding plaintiff not disabled since she could do
the sanme job for another supervisor).

2 Plaintiff, however, does not state that she informed
def endant that her request was notivated by |imtations she may
have been experiencing due to her disability. See Geuss, 1996 W
729048 at n. 13 (“It is not enough for the enployee to make vague
suggestions or references in this regard.”); see also Taylor, 93
F.3d at 165 (plaintiff’s request for accompbdation that his
obj ectives be reduced and that the pressure be | essened was “too
indefinite and anbiguous to constitute a formal request for
acconmodati on under the ADA.").

Further, plaintiff’s argunent that her son, WMk Taylor,
request ed accomodations is | i kewi se insufficient. AsidefromMark
Taylor arranging wth defendant that plaintiff be allowed to
initially return to work for half days, there is no evidence that
Mark Taylor specifically told the school district of any
limtations plaintiff suffered as a result of her inpairnment or
that those limtations needed to be accomvpdated. See (Aff. Mark
Taylor); see also Taylor, 93 F. 3d at 163-64 (di scussing distinction
bet ween having an inpairnent and having a limtation).

** The ADA does not require that an acconmpdati on be request ed

using specific language, but a plaintiff nust mke known that
accommodation for thelimtations i s necessary. See Walton, 1997 W
717053, *10 (E.D. Pa.); CGeuss, 1996 W. 729048 at *6 & n. 13 ; see
also Hunt-Golliday v. Metropolitan Water Reclamation District of
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as to whether there were other open positions could qualify as a
request for acconmodation, she still has not shown that this
request ed accomodati on was possible or plausible. See Gaul, 134
F.3d at 580. 1In fact, when plaintiff asked Ferrara if there were
any ot her open positions to which she could be transferred,
Ferrara answered that there were none. (Taylor Dep. 7/1/97 at
117-18). Plaintiff testified that she agreed with Ferrara that
there were no other open positions. (Taylor Dep. 7/1/97 at 118).
As such plaintiff has not nmet the burden of show ng that her
“request” to be transferred to another position was a pl ausible

or possible accommopdation. See Gaul, 134 F.3d at 580-81.

Therefore, plaintiff has not produced sufficient sumrmary
j udgnent evidence to show that she was a “qualified individua

wth a disability.” See Lawence, 98 F.3d at 69 (finding sumary

j udgnent properly granted where plaintiff did not present
sufficient evidence to allege or explain what actual
accommodati ons were |lacking). Thus, while the Court is not
insensitive to the | oss of enploynent after 20 years with the
same enpl oyer, we sinply cannot, on the record before us, find
that plaintiff presents sufficient evidence to satisfy prongs one

or two of a prima facie case of failure of accommobdate under the

G eater Chicago, 104 F.3d 1004, 1012 (7th G r. 1997) (enpl oyee has
the initial duty to informthe enployer of disability); Taylor, 93
F.3d at 165 (“[where . . . nental disabilities are involved, the
initial burden rests primarily upon the enployee, or his health-
care provider, to specifically identify the disability and
resulting limtations, and to suggest t he reasonabl e
acconmodat i ons).
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ADA. Therefore, defendant’s Mdtion for Summary Judgnment will be

granted on the Failure to Accommobdate C aim

B. D sparate Treatnent d aim

In as nmuch as plaintiff attenpts to bring a disparate
treatnment claim she has not produced sufficient evidence from
whi ch a reasonable jury could find for her on such a claim *® A
di sparate treatnent clai moperates under the burden shifting

anal ysis of MDonnell Douglas. See McNemar v. Disney Store, Inc.,

91 F.3d 610, 619 (3d G r. 1996); Lawence v. National Westm nster

Bank New Jersey, 98 F.3d 61, 68 (3d Gr. 1996); Wilton, 1997 W
717053 at *10. Thus, in order to nake out a disparate treatnent
claim plaintiff nust first denonstrate a prinma facie case of

di scrimnation. Then the burden shifts to the defendant to
articulate a legitimate, non-discrimnatory reason for the

di scharge. |f defendant nmakes this showi ng, plaintiff has the
opportunity to denonstrate that the stated reason is actually a

pretext for discrimnation. See Fuentes v. Perskie, 32 F.3d 759,

763 (3d Cir. 1994). To do this, plaintiff nmust (1) discredit the
proffered reasons for termnation either directly or

circunstantially or (2) adduce evidence that discrimnation was

® Plaintiff's allegations of disparate treatnent are that

Menzel comuni cated with plaintiff through a fol der for nessages on
Menzel s desk whereas Menzel comunicated directly to the
substitute secretary and that Menzel did not take pictures of
anyone el se’'s desks or work areas. However, plaintiff has not
present ed any evi dence but has only offered concl usory al | egati ons.
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nore likely than not a notivating or determnative factor for the

termnation. See Lawence, 98 F.3d at 65; Walton, 1997 WL 717053

at *3.

A prima facie case for disparate treatnent requires a
showi ng that plaintiff (1) belongs to a protected class; (2) was
qualified for the position; (3) was dism ssed despite being
qualified; and (4) was ultimately replaced by a person
sufficiently outside the protected class to create an inference
of discrimmnation. Malton, 1997 W. 717053 at *4. As the first
two elenents of this prima facie case involve the sane anal ysis
as the first two prongs of the failure to accommbdate claim we
have al ready determ ned that plaintiff has not net these two
el ements. Mreover, plaintiff has also failed to nake a show ng
of an inference of discrimnation to satisfy a prinma facie case.

See Woten, 1997 WL 790408 at *9 (prima facie case requires

evidence to create an inference of discrimnatory notive).
Assum ng for the nonment that plaintiff can present sufficient
evi dence to show that she was a qualified individual with a
disability, she nust al so present sufficient evidence to create
an inference that she was treated | ess favorably than other non-

di sabl ed enpl oyees. See Walton, 1997 W. 717053 at *5 (the 3rd and

4th prongs of a prima facie case require a showng that a
plaintiff “was dism ssed despite being qualified and repl aced
W th soneone sufficiently outside the class to create an

i nference of discrimnation”); Woten, 1997 W. 790408 at *5.
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Plaintiff has presented no evidence to show that non-
di sabl ed enpl oyees were treated differently than she was.
Plaintiff has not even presented evidence that she was repl aced
by soneone outside the alleged class so as to create an inference

of discrimnation. See Walton, 1997 W. 717053 at *5. Wt hout

such evidence she can not nmake out a prima facie case of

di sparate treatnment. See Woten 1997 W. 790408 at *5.

Further, even if plaintiff could establish a prima facie
case, she has not presented sufficient evidence to show that
defendant’s proffered reason for termnating her was a pretext.
Def endant’ s have nmet their burden of showing a legitinmte, non-

di scrimnatory purpose for her termnation. See Enberger V.

Del uxe Check Printers, 1997 W. 677149, *4 (E.D. Pa.); Nanopoul os

v. Lukens Steel Co., 1997 W. 438463, *4 (E.D. Pa.). Plaintiff’s
errors and om ssions are well docunented in the nine nenoranda
from defendant. Sonme of the errors were of greater consequence
t han others, but they all show that plaintiff was not perform ng
up to the standards set by her principal, Menzel. In fact,
plaintiff admts that she was not perform ng up to the standards
set by Menzel and that she made many errors. See (Tayl or Dep.
7/1/97 at 102).

Plaintiff has the burden to provide sone evidence to

discredit defendant’s proffered reason. See Walton, 1997 W

717053 at *8. Plaintiff, however, nerely makes concl usory
al l egations that defendant’s stated reason for term nation--her

poor performance--was a pretext since she received strong
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performance reviews for her first 19 years of enploynent and only
recei ved poor reviews after she returned from her

hospitalization. These conclusory allegations, w thout nore, are
insufficient. See Fed.R Cv.P. 56; Walton, 1997 WL 717053 at *8.
Therefore, defendant’s Mtion for Summary Judgnent is granted as

to the disparate treatnent claim ?°

I11. Concl usion

An appropriate O der follows.

% As the notion for summary judgment has been granted on the
substantive clains, there is no need to address defendant’s notion
for summary judgnent on the punitive damages cl ai m
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHERI NE L. TAYLOR, : ClVIL ACTI ON
Plaintiff, : 96- 8470
V. :
PHOENI XVI LLE SCHOOL DI STRI CT,
Def endant .

ORDER

AND NOW this day of March, 1998, upon consi deration
of Defendant’s Mtion for Summary Judgnent and Plaintiff’s
Response thereto as well as the Suppl enental Responses filed by
the parties, it is hereby ORDERED that, for the reasons set forth
in the foregoing Menorandum the Mdtion is GRANTED

BY THE COURT:

J. CURTIS JOYNER, J.



