IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY L. WAKSHUL AND : ClVIL ACTI ON
KAREN WAKSHUL, :

Pl aintiffs,

V.
CITY OF PH LADELPHI A, ; No. 96-5390

POLI CE OFFI CERS
KENNETH FLEM NG AND JEAN LANGAN
Def endant s.

MEMORANDUM AND ORDER

Anita B. Brody, J. March _ , 1998

Plaintiffs Gary and Karen Wakshul bring this suit against
the Gty of Philadelphia (“the Gty”) and two police officers,
Kenneth Flem ng (“Flem ng”) and Jean-Pierre Langan (“Langan”),
asserting federal civil rights clains and state |aw clains for
assault, battery, conspiracy, infliction of enotional distress,
and | oss of consortium Currently pending before ne are two
nmotions for summary judgnent, one filed by Flem ng and Langan,

and one filed by the Gty.

Fact ual Background
The followi ng facts are either not in dispute, or are

presented in the light nost favorable to plaintiffs, the



nonnoving party.! The events at issue occurred on July 13, 1995,
while Gary Wakshul was working in the normal course of his
enpl oynent as a court officer for the Honorable Anne E. Lazarus,
in the Court of Common Pleas for the First Judicial D strict of
Pennsyl vani a, Phil adel phia County. At approximately 3:00 p.m on
July 13, 1995, defendants Phil adel phia Police Oficers Kenneth
Flem ng and Jean-Pi erre Langan, dressed in civilian clothes,
entered Cty Hall Courtroom 602 while court was in session.
Fl em ng and Langan were there in the normal course of their
enpl oynent, having been called to testify as wtnesses. Gry
Wakshul approached Fl em ng and Langan and asked themto state
their business, because there was a pendi ng sequestrati on order
for all witnesses testifying in the proceedi ng before Judge
Lazarus. After Flem ng and Langan refused to either state their
busi ness or | eave the courtroom Wikshul attenpted to escort them
fromthe courtroom Flem ng and Langan physically assaulted and
battered Wakshul in open court.

As a result of this incident, Judge Lazarus brought a
di sciplinary action against Flem ng and Langan. Followi ng a
Police Board of Inquiry Hearing on February 24, 1997, Flem ng and
Langan were disciplined by the Phil adel phia Police Departnent.

Gary and Karen Wakshul filed suit in June 1996 in the Court

This factual rendition is based on the plaintiffs’ conplaint and
statenment of facts in their Menoranda of Law in Opposition to Defendants’
Motions for Sunmmary Judgnent.



of Conmmon Pl eas for Phil adel phia County. The Conplaint alleges
that Fl em ng and Langan physically assaulted and battered Gary
Wakshul , negligently and intentionally inflicted enotional
distress, and acted in conspiracy wwth the Cty of Phil adel phia
in commtting these torts. The Conplaint further alleges that in
assaulting and battering Gary Wakshul, Flem ng and Langan
violated his constitutional rights to be free from excessive
force, fromsunmary puni shnent, and from deprivation of |iberty
wi t hout due process.? The Conplaint also alleges that the Gty
of Phil adel phia, as a matter of policy and practice failed to
adequately discipline, train, or otherwise direct Oficers

Fl em ng and Langan, and, therefore, violated Gary Wakshul’s
constitutional rights to be free from excessive force,
deprivation of liberty w thout due process, and summary

puni shnment, as protected by the First, Fifth, and Fourteenth
Amendnents and 42 U.S.C. 8§ 1983. Finally, the Conplaint alleges
that, as a result of the defendants’ tortious acts agai nst her
husband, Karen Wakshul has suffered | oss of consortium In
August 1996, the City renoved the action to this court pursuant
to 28 U S.C § 1441. The Gty and Oficers Flem ng and Langan

have filed two separate notions for summary judgnent.

’Note that Count | of the Conpl ai nt, al t hough nomi nated “Assault,”
contains both a state |law assault claimagainst all defendants, and a § 1983
cl ai m agai nst Flening and Langan for violation of Wakshul's constitutional
ri ghts.



1. Di scussi on

A Standard for Summary Judgnent

Rul e 56(c) of the Federal Rules of C vil Procedure provides
that summary judgnent is appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R CGv. P

56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986). The party noving for summary judgnent "bears the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,' which it believes
denonstrate the absence of a genuine issue of material fact."”
Celotex, 477 U. S. at 323.

Once the noving party has filed a properly supported notion,
the burden shifts to the nonnoving party to "set forth specific
facts showing that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
al l egations or denials of the [nonnoving] party's pleading," id.,
but must support its response with affidavits, depositions,

answers to interrogatories, or admi ssions on file. See Cel otex,




477 U. S. at 324; Schoch v. First Fidelity Bancorporation, 912

F.2d 654, 657 (3d Cir. 1990).

To determ ne whether sunmary judgnment is appropriate, | nust
det erm ne whet her any genuine issue of material fact exists. An
issue is "material" only if the dispute "m ght affect the outcone

of the suit under the governing law." See Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986). An issue is "genuine"

only "if the evidence is such that a reasonable jury could return
a verdict for the nonnoving party."” 1d. Thus, ny inquiry at the
summary judgnent stage is only the "threshold inquiry of

determ ning whether there is the need for a trial," that is,

"whet her the evidence presents a sufficient disagreenent to
requi re submssion to a jury or whether it is so one-sided that

one party nust prevail as a matter of |aw Anderson, 477 U.S.

at 250-52.

B. Tort O ains

Gary Wakshul clains that Oficers Flem ng and Langan
assaulted and battered him inflicted enotional distress upon
him and conspired with the Cty in so doing. Karen Wakshu
states a derivative claimfor |oss of consortium caused by the

Oficers’ alleged tortious conduct towards her husband.



1. Def endant the Gty of Philadel phia

The Gty noves for sunmary judgnent on Gary and Karen
Wakshul’s state tort clainms because they are barred by the
Pennsyl vania Political Subdivision Tort Cains Act. The
Political Subdivision Tort Cains Act, 42 Pa. C.S. A § 8541,
provi des absolute imunity to the Cty of Philadel phia fromtort
liability, except in eight enunerated cases.® Plaintiffs’
all egations do not fall wthin any of the eight enunerated
exceptions. Furthernore, while there is a statutory abrogation
of immunity of individual enployees for intentional torts, this
does not renove the imunity of the | ocal agency, here the Cty.

42 Pa.C. S. 88550. See Smth v. Gty of Chester 851 F.S. 656, 659

(E.D. Pa. 1994) (cites omtted). The Gty is imune fromsuit on
Gary and Karen Wakshul's state |aw clains. Accordingly, the Cty
of Phil adel phia's Mtion for Sunmary Judgnment is GRANTED as to
plaintiffs’ state |aw clainms of assault, battery, conspiracy,
intentional and negligent infliction of enotional distress, and

| oss of consortium?*

3Section 8542 of the Tort C ains Act permts recovery against a | oca
agency or its enployee for negligent acts if the act falls into one of the
foll owing eight categories: (1) vehicle liability; (2) care, custody, contro
of personal property; (3) real property; (4) trees, traffic controls and
street lighting; (5) utility service facilities; (6) streets; (7) sidewalks;
and (8) care, custody or control of animals. 42 Pa. C. S. A § 8542.

“Note that the Ci ty, as Wakshul's enployer, is also immune fromsuit for
any harm caused by acts of its enployees, regardl ess of whether the conduct
was i ntentional or negligent, pursuant to the exclusivity clause of the
Pennsyl vani a Workers’ Conpensation Act, 77 P.S. 8481(a). See Noyes v. Cooper,
396 Pa. Super. 592, 579 A 2d 407 (1990).
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2. Def endants Fl em ng and Langan

Fl em ng and Langan nove for sunmmary judgnment on the basis
that Gary Wakshul’s state law tort clainms are barred by the
Pennsyl vani a Wor kers’ Conpensation Act, 77 P.S. §8 1, et. seq.,
whi ch prohibits an enployee frombringing a tort action agai nst
co-enpl oyees for injuries sustained while in the course and scope
of their enploynent.

The Pennsyl vani a Workers’ Conpensati on Act was desi gned and
intended to establish exclusive jurisdiction over all matters
pertaining to work-related injuries. 77 P.S. 8 481 (“The
liability of an enployer under this Act shall be exclusive and in
pl ace of all other liability . . . in any action at |aw or
ot herwi se on account of any injury or death as defined [in the

Act]”); Krawchuck v. Phil adelphia Electric Co., 497 Pa. 115, 439

A 2d 627 (1981). The Pennsylvania Suprene Court has held that an
enpl oyee’ s common |aw right to damages for injuries suffered in
the course of his enploynent as a result of his enployer’s
negligence is conpletely surrendered in exchange for the

excl usive statutory right of the enployee to conpensation for al
such injuries, and the enployer’s liability as a tortfeasor for

injuries to his enployee is abrogated. Kohler v. MCrory Stores,

532 Pa. 130, 615 A . 2d 27 (1992). Gary Wakshul received benefits

pursuant to the Pennsylvania Wrkers’ Conpensation Act for the



injuries allegedly sustained as a result of the altercation with
Fl em ng and Langan, and is, therefore, subject to the provisions
of the Act. Wakshul Dep., Cty's Mition for Sunmary Judgnent,
Exh. B, at 57-59; City' s Sur-Reply, Exh. B, “Notice of
Conpensati on Payable”; Cty's Sur-Reply, Exh. C,  *“Enployer’s
Affidavit of Return to Wirk”; Cty s Sur-Reply, Exh. D, *Suspend
Conpensati on Benefits.”

In order to decide Flem ng and Langan’s notion for sunmary
judgnent, | nust determ ne whether the instant case falls within
the “co-enpl oyee” rule of the exclusivity provisions of the
Workers’ Conpensation Act, 77 P.S. 8 72. This section provides:

If disability or death is conpensabl e under this act,

a person shall not be liable to anyone at common | aw

or otherw se on account of such disability or death

for any act or om ssion occurring while such person

was in the sane enploy as the person disabled or killed,

except for intentional wong.

77 P.S. 8§ 72. Therefore, Flem ng and Langan will be imune from
liability for the tort clains at issue here if (1) Wakshul,

Fl em ng, and Langan were “in the sanme enploy” on July 13, 1995;
(2) Wakshul, Flem ng, and Langan were all acting in the course of
their enploynent; and (3) the alleged acts were not intentional
wrongs. The parties agree that Wakshul, Flem ng, and Langan were
acting in the course of their enploynent, Conpl. {7 3-5 and
Answer 1 3-4. Thus, | will consider the first and third

el enent s.



Oficers Flem ng and Langan assert that they were “in the
sanme enploy” as Gary Wakshul on July 13, 1995, because all were
enpl oyed by the Cty of Philadel phia. Flem ng and Langan, as
Phi | adel phia Police Oficers, are enployees of the City of
Phi | adel phia. Wakshul argues that he is an enpl oyee of the First
Judicial District, not the Gty of Philadelphia. Courts have
used a range of tests to determ ne whether two parties are “in
t he sanme enpl oy”; however, each case nust be decided on its

particular facts. See Budzichowski v. Bell Tel ephone, et al.

503 Pa. 160, 164-65, 469 A 2d 111, 113 (1983) (holding that a
physi ci an and a tel ephone operator were “in the sane enpl oy”
where both worked a certain nunber of hours for defendant Bel
Tel ephone, both were paid a fixed salary by Bell, and both worked

on a full-time basis for Bell); Hamermll|l Paper Co. v. Rust

Engi neering Co., 430 Pa. 365, 243 A 2d 389 (1968) (court |isted

criteria for determ ning whether a person was in the sane enpl oy
as the injured person, such as: control of manner work is to be
done; terns of agreenent between the parties; skill required,
right to termnate the enploynent). As evidence of Wakshul’s
enploy by the Cty, Langan and Flem ng have produced payrol
stubs issued to Wakshul by the City of Phil adel phia; the payrol
stubs characterize Wakshul as a Gty enployee working for an

“agency” identified as “Court of Common Pleas.” Oficers’ Mtion

for Summary Judgnent, Exh. B. Langan and Flem ng also point to a



Cty enployee |I.D. card request filed by Wakshul in 1991.
Oficers’ Mtion for Summary Judgnent, Exh. C. The only evidence
to the contrary produced by Wakshul is an “Enpl oyee | nformational
Manual ” fromthe First Judicial District. Pls.” Opp. to

O ficers’ Mdtion for Summary Judgnent, Exh. C (“Manual ”).

Wakshul points particularly to a statenent in the Manual that
“whi | e your biweekly paycheck may be drawn on a Cty of

Phi | adel phi a Bank account, it is inportant that you renenber that
you are a Court enployee and directly accountable to the Court.”
Manual , at 8. Wiile this statenent is a fine rhetorical
adnonition, it does not suffice to prove whose enpl oyee Wakshu

was in legal terms. | find that the first elenment of the “co-
enpl oyee” provision is satisfied: Wakshul, who, as a court
officer, was paid by the Cty, was eligible for all Cty
enpl oynent benefits, including Wrkers’ Conpensation, and carried
Cty I.D., was “in the sane enploy” as Police Oficers Flemng
and Langan on July 13, 1995.

As to the third el enent, Pennsylvania courts have held that
a wong is “intentional” for purposes of the Wrkers’

Conpensation Act if it is either ained at the enpl oyee because of

personal, rather than business, aninus, see Sabot v. Dept. of

Public Wlfare, 138 Pa. Cm th. 501,506, 588 A.2d 597, 600

(1991), or if it is a type of wong that an enpl oyee woul d not

“normal |y expect” to be present in the workplace, see MG nn v.
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Vallotti, 363 Pa. Super. 88, 525 A . 2d 732, 735 (1987). The
parties concur that the conflict was not directed at Wakshu
personal ly, but resulted fromhis actions as a court officer.®
Whet her the all eged wongs here are ones that an enpl oyee woul d
normal |y expect in the course of enploynent is a determ nation
that turns, of course, on the nature of the enploynent. For
exanpl e, in Sabot, the Commonweal th Court found that a
psychiatric aide who was sexually assaulted by a patient could
not bring suit against the hospital, absent any avernent of
personal ani mus, because such an assault was not outside the
“scope” of what she m ght expect to happen at her enpl oynent.
588 A . 2d 597. Simlarly, part of Gary Wakshul’'s job as a court
officer entailed providing courtroomsecurity, and, thus, a
physi cal assault and any resulting enotional distress do not
appear to be outside of the range of nornmal expectation.
Therefore, | find that the third elenment is satisfied.

G ven that Wakshul, Flem ng, and Langan were “in the sane
enpl oy” on July 13, 1995, that they were all acting in the course

of their enploynent, and that the alleged acts were not

*There is no indication that either Fleni ng or Langan knew Wakshul prior
to this incident, nor that Wakshul knew Fl ening or Langan. Flemi ng Dep.,
Plaintiffs’ OCpp. to Gty's Mtion for Sunmary Judgment, Exh. E; Langan Dep.,
Plaintiffs’ Opp. to City's Mdtion for Summary Judgnent, Exh. F; Plaintiffs’
Qop. to Oficers’ Mdtion for Sunmary Judgnent, Exh. D, Notes of Testinony from
Pol i ce Board of Inquiry, Wakshul Testinony. There is no indication fromthe
record that either Flening or Langan knew that Gary Wakshul was enpl oyed as a
Phi | adel phia Police Oficer from1977 to 1986. Nor is there any indication
that either Flem ng or Langan was aware of Wakshul’'s past altercations with
Phi | adel phia Police Oficers in the courtroom

11



intentional wongs, | find that Gary Wakshul’'s tort clains fall
wi thin the scope of the “co-enployee” rule of the Wrkers’
Conpensati on Act, and, therefore, Flem ng and Langan are i nmune
fromliability on these clains.

Furt hernore, because these clains are barred, Karen Wakshu
may not bring her derivative tort claimfor |oss of consortium
agai nst Fl em ng and Langan. Under Pennsylvania law, a wife's
consortiumclaimderives only fromthe injured husband's right to

recover in tort. See Little v. Jarvis, 280 A .2d 617, 620

(1971). Gven that sunmary judgnment will be entered in favor of
Fl em ng and Langan on Gary Wakshul’'s tort clainms, it follows that
M's. Wakshul's consortiumclaim which is derivative of the
assault, battery, infliction of enotional distress, and

conspiracy clains, nust also fail. See Murray v. Conmerci al

Union Ins. Co., 782 F.2d 432, 438 (3d G r.1986) (sunmarily

di sm ssing consortiumclaimof plaintiff's spouse in absence of
tort liability on part of defendants). "Moreover, there is no
authority to permt spousal recovery for |loss of consortiumon

vi ol ati ons of other spouse's civil rights." Qui t nreyer v. SEPTA,

740 F. Supp. 363, 370 (E. D.Pa.1990). Accordingly, Oficers
Flem ng and Langan’s Modtion for Summary Judgnent is GRANTED as to

the plaintiffs’ state cl ai ms.

C. § 1983 d ai ns
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In order to sustain a claimunder § 1983, plaintiff nust
denonstrate that defendant, acting under color of state |aw,
deprived plaintiff of a right or privilege secured by the
Constitution or laws of the United States w thout due process of

law. WIIlians v. Borough of Wst Chester, Pa., 891 F.2d 458, 464

(3d Gir. 1989).

1. Def endant the Cty of Phil adel phia

Gary Wakshul alleges that the Cty has violated his civil
rights by a “conplete failure to adequately discipline, train, or
ot herwi se direct the defendant O ficers,” resulting in deliberate
indifference to his constitutional rights to be free from
excessi ve and unreasonabl e use of force, froma deprivation of
i berty w thout due process, and from summary puni shnent.®
Conpl . 91 36-38. The Gty noves for summary judgnent on Wakshul’s
§ 1983 claimon the basis that Wakshul cannot denonstrate that
the Gty had know edge of any policy and practice pertaining to
an alleged failure to train or discipline police officers.

When a claimagainst a nunicipality is based on 8 1983, the

muni ci pality can only be |iable when the all eged constitutional

®Wakshul frames his constitutional claimas based on the First, Fifth,
and Fourteenth Amendnents; however, because, fundanmentally, he is conplaining
about the use of excessive force, | will follow the directive of the Suprene
Court and construe his claimas based on the Fourth Amendment. See G aham v.
O Connor, 490 U.S. 386, 394 (1989) (holding that “all clainms that |aw
enforcenent officers have used excessive force --- deadly or not --- in the
course of ....[a] ‘seizure’ of a free citizen should be anal yzed under the
Fourth Anendnent and its ‘reasonabl enss’ standard”).

13



transgression i nplenments or executes a policy, regulation or
decision officially adopted by the governing body or informally

adopted by custom Monell v. New York City Dept. of Soci al

Services, 436 U S. 658, 694 (1978). Wkshul here argues that the
officers acted in accordance with a “custoni of failure to train

or discipline. A municipal customfor 8§ 1983 purposes is defined
as “such practices of state officials . . . [as are] so pernanent
and wel | -settled as to constitute a ‘custom or usage’ with the

force of law.” 1d. at 691 (quoting Adickes v. S.H Kress & Co.,

398 U. S. 144, 167-68 (1970). Custom nmay be established by
evi dence of know edge and acqui escence by high-1evel policy-

makers. Fletcher v. O Donnell, 867 F.2d 791, 793 (3d Cr. 1989)

(citing Penbaur v. Gty of Gncinnati, 475 U. S. 469, 481-82 n.10

(1986)). Proof of a single incident by I ower |evel enployees
acting under color of |aw does not suffice to establish either an

official policy or custom Gty of Cklahoma Gty v. Tuttle, 471

U S. 808, 823 (1985). Therefore, Wakshul nust present evi dence
of knowl edge by a Gty policy nmaker of a pattern or practice of
i nadequate training or discipline of police officers.

Wakshul’s claim in its strongest light, is that Oficers
Fl em ng and Langan used excessive force against him they did so
as the result of a pattern or practice of insufficient training
and discipline of police officers by the Gty of Phil adel phia,

and that the Gty was previously aware of Flem ng and Langan’s

14



propensity to such behavior. However, Wakshul has no proof
either of insufficient training and discipline or that the Gty
had know edge of Flem ng and Langan’s propensity.

An i nadequacy of police training my serve as the basis for
8§ 1983 liability “only where the failure to train anounts to
deli berate indifference to the rights of persons with whomthe

police cone in contact.” Gty of Canton v. Harris, 489 U S. 378,

388 (1989). In order to survive sunmmary judgnent, Wakshul nust
establish that policymakers were aware of simlar unl awf ul

conduct in the past and tolerated it. See Bielevicz v. Dubinon,

915 F. 2d 845, 851 (3d Cir. 1990) (holding that plaintiffs nust
sinply establish a nmunicipal custom coupled with causation in
order to sustain a 8 1983 action). |If Wakshul could show that
the City tolerated excessive use of force in the past by police
officers, then the issue whether the City s inaction contributed
to Flem ng and Langan’ s deci sion to use excessive force in this

i nstance would be a question of fact for a jury. 1d. However,
when asked in his deposition what evidence he had that officers
were not properly disciplined or trained, Wakshul said that it
was “obvious” fromthe incident at issue and fromarticles he had
read in the newspaper. Wkshul Dep., Gty's Mtion for Summary
Judgnent, Exh. B, at 62-68. Wkshul provided no evidence of past
incidents. The City provides a copy of the Philadel phia Police

Acadeny’s training curriculumand | esson plans froma nandatory

15



training course regarding the use of force. Cty' s Mtion for
Summary Judgnent, Exhs. C, D, E. These docunments show t hat
Phi | adel phia Police Oficers receive training in the appropriate
use of force. Wakshul has not cone forward with any specific
refutation of the City’ s evidence that police officers are fully
trained as to the appropriate use of force. Furthernore,
Wakshul , when asked at his deposition, could not articul ate what
training was | acking, or would have prevented the all eged
i ncident. Wakshul Dep., Cty’'s Mtion for Sunmary Judgnent, Exh.
B, at 68-72.

Courts have occasionally allowed specific incidents to act
as proof of the existence of a nunicipal custom where particul ar
enpl oyees were known to act illegally and no steps were taken to

rectify. For exanple, in Beck v. Gty of Pittsburgh, the Third

Crcuit held that where defendant police officers had been the
subjects of five prior conplaints of excessive use of force,
there was sufficient evidence of a pattern of violent and

i nappropriate behavior so as to allow the inference that the
Pittsburgh Police Departnent knew of and tolerated the use of
excessive force. 89 F.3d 966 (3d Cr. 1996). Wkshul argues
that Langan and Fl em ng are anal ogous to the police officers in
Beck, because each had, prior to this incident, been the subject
of internal affairs investigations and a party to |lawsuits.

Flemng Dep., Plaintiffs’ Qpp. to Cty' s Mdtion for Summary

16



Judgnent, Exh. E.; Langan Dep., Plaintiffs’ Opp. to City's Mtion
or Sunmmary Judgnent, Exh. F. However, the record provides no
information as to the chronol ogy, subjects, or contexts of these
investigations. Unlike the factual situation in Beck, there is
no indication that either Flem ng or Langan had ever been
i nvestigated for excessive force. See Beck, 89 F.3d at 973. The
City provides conputer printouts show ng that Oficers Flem ng
and Langan received additional hours of training in the use of
force during their enploynent. Cty' s Mtion for Sunmmary
Judgnent, Exhs. F, G’

There is no genuine issue of material fact as to whether the
City deprived Wakshul of his constitutional rights by failing to
adequately train, supervise, or discipline police officers.
Accordingly, the Cty of Philadelphia s Mtion for Sunmary

Judgnent is GRANTED as to the plaintiffs’ 8§ 1983 cl aim

2. Def endants Fl em ng and Langan
Oficers Flem ng and Langan did not nove for summary
j udgment on Wakshul’'s 8§ 1983 claimthat they violated his
constitutional rights to be free from excessive use of force,

fromdeprivation of liberty wthout due process, and from summary

Not e t hat upon | earning of the incident at issue here, the Phil adel phia
Police Dept. investigated the allegation, and the investigation ultimtely
resulted in the discipline and suspension of Oficers Flem ng and Langan.
Cty's Motion for Summary Judgnent, Exhs. J & K
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puni shment. Accordingly, Wakshul’'s 8 1983 cl ai m agai nst Fl em ng

and Langan may go forward.

I11. Order

AND NOW this day of March 1998, IT IS ORDERED t hat
def endant Fl em ng and Langan’s Motion for Summary Judgnent
(Docket # 11) is GRANTED: plaintiff’'s state |aw cl ai ns agai nst
Fl em ng and Langan are di sm ssed; the 8§ 1983 cl ai m agai nst
Flem ng and Langan will go forward. Furthernore, defendant the
City of Philadelphia s Mtion for Summary Judgnent (Docket # 12)

is GRANTED as to all cl ains.

Anita B. Brody, J.

Copi es FAXED on to: Copi es MAI LED on t o:

18



