IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL B. CHLADEK and . CGVIL ACTION
MARI E CHLADEK :
V.
COVWWONVEALTH OF PENNSYLVANI A, et al. : NO 97-0355
VEMORANDUM AND ORDER
HUTTON, J. March 18, 1998

Presently before the Court is the Mdtion by the Ofice
of Inspector Ceneral to Quash Plaintiffs’ Subpoena or, in the
Al ternative, for an In Canera Inspection and Protective O der
(Docket No. 42). For the reasons listed below, the notion is

GRANTED in part and DENIED in part.

| . BACKGROUND

M chael and Marie Chladek, the plaintiffs in this civil
rights action, claimthat state parole agents David MIIigan,
Donna Henry, David M Dettinburn, John E. Founds, David M Knorr
and Thomas J. Mcek (collectively referred to as “state parole
of ficers”) used excessive force when they arrested plaintiff
M chael Chl adek at his home on the norning of Septenber 17, 1996,
and later refused to provide himw th proper nedical attention.
Moreover, the plaintiffs allege that the state parole officers

physically assaulted plaintiff Marie Chladek. Pursuant to § 1983



and pendent state | aw causes of action, the plaintiffs seek to
recover damages fromthese state parole officers.\?

During discovery, the plaintiffs served subpoenas to
certain enployees of the Ofice of Inspector CGeneral (“OG),
requesting production of the “lInspector General’s Report
concerning the arrest of M chael Chladek on Sept. 17, 1997 [sic]
at 357 Jackson St., Phila., PA" O Gs Mt. 1 3. The OG was
created: “[t]o deter, detect, prevent, and eradicate fraud,
wast e, m sconduct, and abuse in the prograns, operations, and
contracting of executive agencies.” Executive Order, OGs Mt.
Ex. B, 8 1(a). Pursuant to this purpose, the OG “is authorized

[t]o make such investigations and reports relating to the

adm nistration of the prograns and operations of an executive

1. In their Arended Conplaint, the plaintiffs naned the follow ng parties
as defendants: (1) the Commonweal th of Pennsylvania; (2) the Pennsyl vani a
Board of Probation and Parole (the “Board”); (3) State Parole Agent David
Mlligan (“MIligan”); (4) State Parole Agent Donna Henry (“Henry”); (5) State
Parol e Agent David M Dettinburn (“Dettinburn”); (6) State Parole Agent John
E. Founds (“Founds”); (7) State Parole Agent Thomas J. Mcek (“Mcek”); (8)
two unknown state parole agents; (9) the Pennsylvania Departnent of
Corrections; (10) Prisoner Conm ssioner Martin Horn (“Horn”); (11) Deputy
Prison Comm ssioner for Central Region Jeffrey Beard (“Beard”); (12)
Superi nt endent Donal d Vaughn (“Vaughn”); and (13) four unknown Graterford
Prison guards. The plaintiffs alleged that the defendants’ conduct viol ated
sections 1983, 1985(3), 1986, and 1988, under the First, Fourth, Ei ghth and
Fourteenth Anendnents. Mreover, the plaintiffs asserted clains for Assault and
Battery (Count VI), Malicious Abuse of Process (Count VII), False Arrest (Count
VII1), False Inprisonment (Count 1X), and Intentional Infliction of Enotional
Di stress (Count X).

On July 21, 1997, this Court granted the Uncontested Mtion of
Def endants Conmonweal t h of Pennsyl vani a, Pennsyl vani a Depart nent of
Corrections, Horn, Beard and Vaughn to Disnmiss the Plaintiffs’ Amended
Conmplaint. On January 28, 1998, this Court dism ssed all clainms against
Def endant Pennsyl vani a Board of Probation and Parole. Mreover, the Court
di smi ssed all clains agai nst Defendants MI1ligan, Henry, Dettinburn, Founds,
and Knorr in their official capacities and all clains agai nst Defendants
M 1ligan, Henry, Dettinburn, Founds, and Knorr based on 42 U S.C. 88 1985 and
1986.



agency as are, in the judgnent of the State |nspector GCeneral,
necessary or desirable.” 1d. 8 3(a)(1l). The OG investigated
the state parole agents’ arrest of plaintiff M chael Chladek
Parisi Aff. 1 7-8.

The O G created an investigative report (“report”)
resulting fromits investigation. The report contains:

a. Synopsi s of findings of fact and

concl usions regarding this investigation.
The synopsi s contains opinions and anal yses .

b. Rel evant policies of the Commonweal th

and Board of Probation and Parol e.

C. Factual summaries of parol ee Chladek’s

Septenber 17, 1996, arrest, incarceration,

and nedi cal treatnent.

d. Concl usi ons reached based on the

findings. The conclusions contain opinions

and anal yses .

e. A recommendation to the Board of

Probati on and Parole. The recomendation is

the result of opinions and anal yses .
Parisi Aff. ¢ 8.

In the present notion, the O G has noved to quash the
plaintiffs’ subpoena, claimng that the report is protected by

the executive privilege. The plaintiffs argue that the report

does not fall within the scope of the executive privilege.



1. DI SCUSSI ON

A. Scope of Discovery

Rul e 26(b) (1) of the Federal Rules of Civil Procedure
provides that “[p]arties may obtain discovery regardi ng any
matter, not privileged, which is relevant to the subject nmatter
i nvolved in the pending action . . . .” Fed. R Cv. P
26(b)(1). Gven the plaintiffs’ clains, the factual findings
within the report are clearly relevant to the instant case.?
Accordingly, “the only question is whether the [factual]
information [contained in the report] is protected from
di scl osure by a privilege recognized in federal court.” Torres

v. Kuzniasz, 936 F. Supp. 1201, 1207 (D.N. J. 1996).

This Court cannot reach the sane conclusion with regard
to the evaluative information, policy findings and
recomendations found in the report. Only the plaintiffs’ clains
agai nst the state parole officers in their individual capacities
remain viable. The policy findings, evaluative information, and
recommendations to the Pennsyl vania Board of Probation and Parol e
are no longer relevant to the plaintiffs’ clains, nor are they

di scover abl e. Chl adek v. Pennsyl vania, No. 97 Cv. 0355, at 7

2. To successfully sue under § 1983 for the state parole officers’ failure
to provide plaintiff Mchael Chladek proper nedical attention, the plaintiffs
nmust denonstrate that the failure resulted fromthe defendants’ deliberate

i ndifference and intentional actions. Hanpton v. Hol mesburg Prison Officials,
546 F.2d 1077, 1081 (3d Cr. 1976). NMoreover, in order to prove that the

def endants used excessive force, the plaintiffs nust show that the state
parol e officers used unreasonable force when they arrested plaintiff M chae
Chl adek. Nibbs v. Roberts, No.C V.A 91-029, 1995 W 78295, at *6 (D.V.l. Feb
8, 1995).




(E.D. Pa. Mar. 9, 1998). Thus, this Court grants the O G s
Motion with regard to that information, w thout deciding whether

the executive privilege applies in that respect.

B. Executive Privilege

The governnental privilege, sonetines referred to as
the deli berative process, executive, or |aw enforcenent
privilege, protects docunments whose disclosure would “seriously

hanper the function of governnment.” Siegfried v. Gty of Easton,

146 F.R D. 98, 101-02 (E.D. Pa. 1992); dark v. Township of

Falls, 124 F.R D. 91, 92 (E. D. Pa. 1988); Frankenhauser v. Rizzo,

59 F.R D. 339, 342 (E.D. Pa. 1973). The governnental privilege
is a qualified privilege, which nust be evaluated on a case-by-

case basis. United States v. O Neill, 619 F.2d 222, 230-31 (3d

Cr. 1980); Frankenhauser, 59 F.R D. at 342. In each case that
the privilege is clainmed, the court is required to bal ance the
public interest in having the information remain secret against

the litigants’ need to obtain discovery. 1d.; dark, 124 F.R D

at 93 (“[T]he privilege is not absolute, and should be upheld
only if the damage to the executive departnment or the public
interest outweighs the harmto plaintiffs from nondi scl osure”).
In an action brought under 42 U.S.C. 8§ 1983, a claimthat

rel evant evidence is privileged under the governnental privilege
“*must be so neritorious as to overcone the fundamenta

i nportance of a |law neant to insure each citizen from
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unconstitutional . . . action.”” dark, 124 F.R D. at 93 (quoting

Wod v. Breier, 54 F.RD. 7, 13 (E.D. Ws. 1972)); see also

Crawford v. Domnic, 469 F. Supp. 260, 262 (E.D. Pa. 1979);

Fr ankenhauser, 59 F. R D. at 342.

I n bal anci ng whether the privilege should be upheld the
Court nust consider a nyriad of factors which were thoughtfully

outlined in Frankenhauser. There, the court expl ained:

In the context of discovery of police
investigation files in a civil rights case

at least the foll ow ng consi derations
shoul d be exam ned, (1) the extent to which
the disclosure will thwart governnental
processes by discouraging citizens from
giving the governnent information; (2) the
i npact upon persons who have given
information of having their identities
di scl osed; (3) the degree to which
governnental self-eval uation and consequent
program i nprovenent will be chilled by
di scl osure; (4) whether the information
sought is factual data or evaluative summary;
(5) whether the party seeking the discovery
is an actual or potential defendant in any
crim nal proceeding either pending or
reasonably likely to follow fromthe incident
in question; (6) whether the police
i nvestigation has been conpl eted; (7) whether
any intradepartnental disciplinary
proceedi ngs have arisen or may arise fromthe
i nvestigation; (8) whether the plaintiff’s
suit is non-frivolous and brought in good
faith; (9) whether the information sought is
avai | abl e through di scovery or from ot her
sources; and (10) the inportance of the
informati on sought to the plaintiff’'s case.

Fr ankenhauser, 59 F.R D. at 344; see also Coughlin v. Lee, 946

F.2d 1152, 1160 (5th G r. 1991) (utilizing Frankhauser test); In




re Sealed Case, 856 F.2d 268, 272 (D.C. Cir. 1988) (sane); dark,

124 F.R D. at 92 (sane).

To support a claimfor the governnental privilege, at
| east three requirenents nust be fulfilled. ONeill, 619 F.2d at
225. “The head of the agency claimng the privilege nust
personally review the material, there nust be ‘a specific
desi gnation and description of the docunents clained to be
privileged,’ and there nust be ‘precise and certain reasons for
preserving’ the confidentiality of the communications. Usually
such clains nust be nmade by affidavit.” |d. at 226 (quoting Smth

v. Federal Trade Commin, 403 F. Supp. 1000, 1016 (D. Del 1975)).

In the instant case, the O G has fulfilled these
requi renents. The O G offers the affidavit of N colette Parisi
the I nspector General of the Commonweal th of Pennsyl vani a
(“Parisi”). OGs Mt. Ex. C Parisi personally reviewed the
report, and, in his affidavit, generally describes its contents.
Parisi Aff. § 8. According to Parisi, the report contains a

“synopsis of findings of facts and conclusions,” “[r]el evant
policies of the Commonweal th and Board of Probation and Parole,”
a “[f]lactual summary” of the plaintiff’'s “arrest, incarceration,

and nedical treatnent,” a conclusion based on these findings, and
a “recommendation to the Board of Probation and Parole.” Pari si
Aff. 91 8 Further, Parisi states that:

Di scl osure of the O G s investigative
report woul d make investigations nore

-7 -



difficult because individuals who provide

information to the O G reasonably believe

that their identities will remain

confidential. Enployees of the Board of

Probati on and Parol e and the Departnent of

Corrections may suffer reprisals or notoriety

because they cooperated with the G

Al l owi ng the unnecessary di sclosure of the

sources of O G information would inpair

future investigations because it could

potentially discourage individuals from

provi ding i nformation.

Id. § 11. Moreover, the OGclainms that disclosure of the report
woul d inhibit future attenpts at self-evaluation and self-

i nprovenent by the state. O Gs Mem at 5-6. Thus, the O G has
properly asserted the privilege. The Court nust therefore

bal ance the respective interests to determ ne whether the
privilege applies.

The O G s “broad specul ati ons of harm potentially
flowwng to the officers involved in generating the w thheld
docunents are sinply insufficient to support a finding of
privilege under the strict standards described above.” Torres,
936 F. Supp. at 1211 (refusing to apply privilege where police
officers provided information to Internal Affairs division with
expectation that their identities would remain confidential, even
where officers argued that “production . . . would have a
‘devastating inpact on this Departnent’s ability to ferret out
those who violate the public trust’” and di scl osure woul d destroy
““the integrity of the investigative process so necessary to

fulfill . . . obligation[s] to the community.’”). Moreover, the
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OGs claimthat future investigations would be inpeded is not
per suasi ve, given the test courts apply prior to divulging such a

report. Frankenhauser, 59 F.R D. at 344 (“[We do not believe

that rare instances of disclosure pursuant to a court order nade
after application of a balancing test conprising detail ed
st andards such as those enunerated here would deter citizens [or
officers] fromrevealing information”); Crawford, 469 F. Supp. at
264 (“1 do not accept the general proposition that citizens or
fellow police officers will be less likely to give information
concerning a police officer’s conduct because in a few instances
that information nay be used in a later lawsuit.”).

Furthernore, while this Court “intimate[s] no view
whatever as to the nerits of plaintiffs’ cause of action, a
readi ng of the conplaint reveals that its allegations are
substantial and that it was apparently brought in good faith.”

Frankenhauser, 59 F.R D. at 345. Such information is obviously

inportant to the plaintiffs’ case and cannot be obtained in such
uni npeded detail from any other source but the report. See

Frankenhauser, 59 F.R D. at 344 (recogni zing that “investigation

was conducted pronptly after the incident occurred and certainly

shoul d be conprehensive and reliable.”); see also Crawford, 469

F. Supp at 263 (concluding that the factor concerned with
i mportance of the information to plaintiff’s case is the

wei ghti est Frankenhauser factor). Finally, the O G does not




argue that crimnal charges will be brought against any of the
defendants, or that the Parole Board will take any
i nterdepartnental action. Accordingly, this Court finds that the

Frankenhauser bal ancing test weighs in favor of disclosing the

report’s factual contents. Thus, the OGs Mtion is denied as
it relates to the OG s factual findings.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL B. CHLADEK and . CGVIL ACTION
MARI E CHLADEK :

V.
COVWWONVEALTH OF PENNSYLVANI A, et al. NO 97-0355

ORDER

AND NOW this 18th day of March, 1998, wupon
consideration of the Mdtion by the Ofice of Inspector General to
Quash Plaintiffs’ Subpoena or, in the Alternative, for an In
Canera I nspection and Protective Order (Docket No. 42), ITIS
HEREBY ORDERED t hat the notion is GRANTED in part and DENI ED in
part.

| S FURTHER ORDERED that the O fice of |nspector
Ceneral SHALL produce the factual contents of its report to the

plaintiff within fifteen (15) days fromthe date of this Oder.

BY THE COURT:

HERBERT J. HUTTON, J.



