IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
EVA A, BOADAO N : ClVIL ACTI ON
V. :
HARRY M DECKMAN, JR., as

Executor of the Estate of :
Wlliam R Tromer, Deceased : NO. 97-6471

MVEMORANDUM

Bartle, J. Mar ch , 1998
Plaintiff Eva A. Bowdoin seeks to obtain a $423, 229
j udgnent agai nst the estate of her former husband WIlliamR
Tromer for unpaid child support due pursuant to a Separation
Agreenent incorporated into a Septenber 10, 1971 decree of a
Massachusetts Probate Court. Decedent's estate is currently
bei ng adm ni stered under the jurisdiction of the O phans' Court
Di vision of the Court of Common Pl eas of Bucks County,
Pennsyl vania ("Ophans' Court"”). Before the court are the
noti ons of the defendant executor to dismiss for |ack of subject
matter jurisdiction or alternatively "to stay the federal action
pendi ng di sposition of the state court action.”
It is undisputed that the citizenship of the parties is
di verse, with the anmobunt in controversy exceedi ng $75, 000,
inclusive of interest and costs. See 28 U S.C. § 1332.
Nonet hel ess, defendant argues that this action involves a probate

matter outside of our jurisdiction. Wile it is true that a



federal court may not probate wills, adm nister estates, or
control property in the custody of a state court, it does have
the power to entertain suits by creditors and heirs to establish

their clains against an estate. Markhamyv. Allen, 326 U S. 490,

494 (1946). See al so Ankenbrandt v. Richards, 504 U S. 689

(1992). This is the gravanen of the present action.
Accordingly, we will deny defendant's notion to dism ss for |ack
of subject matter jurisdiction.

W now turn to defendant's notion for a stay. He
argues that this court should abstain under the principles of

Col orado River Water Conservation Dist. v. United States, 424

U S 800 (1976). Under that decision, in order for a federa
court to exercise its discretion to dismss or stay an action,
there nmust be a pending state court proceedi ng involving the sane
clains and parties or at least "nearly identical allegations" and

parties who are "essentially identical."” Trent v. Dial Medica

of Florida, Inc., 33 F.3d 217, 224 (3d Cr. 1994).

WIlliam Trommer died testate on Cctober 21, 1996. Soon
thereafter, the Register of WIls of Bucks County issued letters
testanentary to defendant as executor of the Estate of WIlliamR
Trommer, Deceased.® On July 1, 1997, before this federal action

was instituted, plaintiff gave defendant as executor a witten

1. The Register of WIlls is a quasi-judicial officer, and his
probate of a will and granting of letters testanentary to a
personal representative are judicial acts. See 20 Pa. Cons.

Stat. Ann. 8 901; In re Estate of Loudenslager, 240 A 2d 477, 480
(Pa. 1968).
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notice of a claimagainst the estate in the amobunt of $423, 229
for unpaid child support owed as a result of the Septenber 10,
1971 court order. Plaintiff's notice was sinply a first step
under the Pennsyl vani a Decedents, Estates, and Fi duci ari es Code,
20 Pa. Cons. Stan. Ann. 8§ 3384, in pursuing a claimagainst a
decedent's estate. Under state |aw, the O phans' Court has
jurisdiction to determne the validity of plaintiff's claimand
decide on the distribution of the assets of WIlliam Trommer's

estate.? 20 Pa. Cons. Stat. Ann. § 711(a). See In re Estate of

Schmidt, 596 A.2d 1124, 1128 (Pa. Super. 1991), aff'd 619 A 2d
1058 (Pa. 1993).

The threshol d requirenents of Col orado River have been

met. Plaintiff's claimin this court is identical to her probate
claimand the parties are the sane in both proceedi ngs. However,
in determ ning whether we shoul d exercise our discretion to
abstain, we nust al so consider the follow ng factors:

(1) Wich court first assuned jurisdiction
over property involved, if any;

(2) Wether the federal forumis
i nconveni ent;

(3) The desirability of avoiding pieceneal
litigation;

(4) The order in which the respective courts
obt ai ned jurisdiction;

2. The defendant will prepare an account, which will deal wth
this claimas well as those of other creditors, and will submt
he account for audit and confirmation by the O phans' Court.
See 20 Pa. Cons. Stat. Ann. 88 3501.1 and 3511, 3513-14.
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(5) \Wether federal or state | aw appli es;
and

(6) Wiether the state court proceedi ng woul d
adequately protect the federa
plaintiff's rights.

See Colorado River, 33 F.3d at 225.

The plaintiff first submtted her claimagainst WIIliam
Trommer's Estate to the duly appoi nted executor under the
jurisdiction of the O phans' Court. Plaintiff formally initiated
her claimw th the executor in accordance with § 3384 of the
Decedents, Estates and Fiduciaries Code on July 1, 1997 while she
did not conmence the action in this court until several nonths
| ater, on Cctober 20, 1997. This sequence of events, if
anyt hing, points in favor of abstention.

We turn next to the desirability of avoidi ng pieceneal
litigation. This factor is nmet only when there is "a strong
federal policy that all clains should be tried in the state

courts.” Ryan v. Johnson, 115 F.3d 193, 198 (3d G r. 1997). The

Supreme Court, in Ankenbrandt, reiterated well established

precedent that the federal courts have no statutory authority to
exercise diversity jurisdiction over suits for divorce, alinony,
or child custody. 504 U S. at 703. However, the so-called
donmestic relations exception to our diversity jurisdiction does
not prohibit enforcenment of validly obtained final orders for
paynent of alinony or of other such orders or marital contracts.
Id. at 701-02. Here the essence of plaintiff's clainms is for the

coll ection of noney due pursuant to a contract entered into by
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plaintiff and decedent and incorporated into a divorce decree.
This action is within our diversity jurisdiction, and no "strong
federal policy" exists that such clains should be tried in the

state courts. Ryan, 115 F.3d at 198; see also Ingersoll-Rand

Fin. Corp. v. Callison, 844 F.2d 133, 137 (3d Gr. 1988). See

Ankenbrandt, 504 U. S. at 701-04. W conclude that the defendant

has not met the test with respect to pieceneal litigation.?

It is undisputed that state, and not federal, |aw
applies. Nonetheless, the Court of Appeals in Ryan has cauti oned
that this factor does not tip the scales in favor of abstention
absent "a skein of state law so intricate and unsettled that
resolution in the state courts mght be nore appropriate.” 115

F.3d at 200. If the rule were otherw se, the Colorado River

exception would swall ow up the rule that federal courts have "a
virtually unflagging obligation ... to exercise the jurisdiction

given them" Colorado River, 424 U.S. at 817. Wile sone state

| aw i ssues here may be unsettled, they are not intricate.

3. Pennsylvania | aw recogni zes that a clai magainst an estate
may be litigated in foruns other than in the O phans' Court.
Section 3389 of the Decedents, Estates, and Fiduciaries Code
provi des:

When any claimnot proved in the orphans'
court division is being litigated in any

ot her division or court, State or Federal,
having jurisdiction thereof, the court may
make such provision for the distribution or
satisfaction of the claimas shall be
equi t abl e.

20 Pa. Cons. Stat. Ann. 8§ 33809.
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We are confident, and nothing has been advanced to the
contrary, that the O phans' Court of Bucks County wi |l adequately
protect the rights of Ms. Bowdoin and her children. Under the
reasoni ng of Ryan, however, even if the state court is adequate,
it is of little persuasive value in favor of abstention. 115
F.3d at 200.

This | eaves the matter of convenience. The federal
courthouse in Phil adel phia is only sone 34 m|es from Doyl est own,
the county seat of Bucks County. The conveni ence factor weighs
agai nst abstenti on.

The Suprene Court has declared that "w se judicial
adm ni stration, giving regard to conservation of judicial
resources and conprehensive disposition of litigation" allows us

to abstain when the criteria of Colorado River are net. 424 U S.

at 817. Yet, Ryan and other cases teach us to exercise
abstention sparingly. Plaintiff has tinmely exercised her option,
explicitly recogni zed even under the Pennsylvani a Decedents,
Estates, and Fiduciaries Code, to litigate her claimin the
federal court, rather than in the O phans' Court. 20 Pa. Const.
Stat. Ann. 8 3389. Plaintiff should not be bl ocked from
proceeding in this forumsinply because she has protected herself
by first giving notice to the executor in accordance with the
easy procedure provided under Pennsylvania |aw.

The factors wei gh overwhel m ngly agai nst abstention.
Under all the circunstances, we will allow this action to

proceed. The notion of defendant for a stay will be denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
EVA A, BOADAO N : ClVIL ACTI ON
V. :
HARRY M DECKMAN, JR., as

Executor of the Estate of :
Wlliam R Tromer, Deceased : NO. 97-6471

ORDER

AND NOW this day of March, 1998, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendant to dismss for |ack of
subject matter jurisdiction is DEN ED;, and

(2) the notion of defendant to stay this action is
DENI ED.

BY THE COURT:




