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In the above-capti oned age di scrimnation action,
plaintiff contends, generally, that defendant Air Products used a
conpany-w de reduction in force, known as the Profit |nprovenent
Program (PIP), to elimnate ol der workers fromthe conpany in
order to create positions for younger enpl oyees. Mre
specifically, plaintiff alleges that defendant viol ated the Age
Discrimnation in Enploynent Act (ADEA) by selecting himfor
term nation, contending that his particular position was
el i m nated because of his age, while his actual job functions
were distributed to positions with different titles occupi ed by
younger enpl oyees.

Presently before the Court are plaintiff's notions to
conpel discovery and to preclude defendant fromintroducing at

trial, and/or relying upon for any purpose, evidence of sexual



harassnent all egations against plaintiff during his enploynent at
Air Products. Because resolution of plaintiff's notion in |limne
could inpact the disposition of sonme of the issues raised in his

notion to conpel, the notion in limne will be discussed prior to
consideration of the interrogatory and docunent production

requests and responses still in dispute.

Motion in Limne

It appears fromthe record submtted in support of and
in opposition to plaintiff's notion in limne that two female
secretaries assigned to work for plaintiff in 1988 and in 1990
had conpl ai ned that his conduct, on occasion, was inappropriately
personal and/or had sexual overtones which had made them
unconfortable. As a result of these conplaints, plaintiff was
counsel ed and warned to avoid comments or behavior that could
subj ect the conpany and hinself to accusations of sexual
harassnent, whether plaintiff had purposely or inadvertently
behaved i nappropriately with respect to the two conpl ai ni ng
secretaries.

Plaintiff seeks to preclude any reference to such
conplaints, as well as introduction of any evidence rel ating
thereto, at trial of this matter. Plaintiff argues that Fed. R
Evid. 608(b) precludes attacking a wwtness's credibility by neans
of extrinsic evidence of specific instances of conduct unless
such conduct is directly probative of truthful ness or
untruthfulness. 1In the alternative, plaintiff contends that even

if probative of an issue in the case, such evidence should be



rul ed i nadm ssible pursuant to Fed. R Evid. 403 as unfairly
prejudicial and likely to m slead or confuse the jury in |ight of
its imted rel evance.

Def endant, however, argues that the notion to preclude
such evidence is premature, if not conpletely unnecessary, and is
i npossi ble to decide other than in the context of the actual
trial of this matter. Defendant asserts that it has no intention
of attenpting to defend against plaintiff's age discrimnation
cl aim by suggesting that the prior sexual harassnent conplaints
against plaintiff played any part in the decision to elimnate
his position and term nate his enploynent at A r Products.

| ndeed, defendant is willing to stipulate that the
evidence that plaintiff here seeks to preclude is inadm ssible at
trial unless plaintiff attenpts to support his claimby touting
his record as a "nodel" enployee during his tenure at Air
Products. Def endant contends that such evidence on plaintiff's
part would be irrelevant, since defendant is not relying upon any
performance or disciplinary problens as a reason for plaintiff's
term nation. Nevertheless, defendant argues that if plaintiff
i njects such extraneous issue into the trial record, it nust have
the opportunity to rebut testinony by plaintiff of an exenplary
enpl oyment history by reference to the secretaries' accusations,
which resulted in counseling and a warning placed in plaintiff's
personnel file.

I n other words, defendant contends that it does not

plan to | aunch a general attack on plaintiff's credibility with
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respect to all issues in the case by revealing at trial or
threatening to reveal the harassnment conplaints, as plaintiff
seens to suggest in his notion in limne. Mreover, defendant is
not asserting that evidence concerning the sexual harassnent
conplaints is absolutely adm ssible even if plaintiff opens the
door to an inquiry into his enploynent history by asserting that
his tenure at Air Products was free of any disciplinary probl ens
or adverse actions. Rather, defendant has commtted to making an
offer of proof, in the formof its own notion in |limne, before
attenpting to put evidence of the sexual harassnent conplaints
before the jury. Defendant argues that such procedure is
preferable to seeking a ruling on this matter out of the context
of the evidentiary record as it will stand when and if defendant
attenpts to place the disputed evidence into the trial record.
Def endant's argunent on this issue is persuasive.
Long experience with trials has made this Court reluctant to
absol utely preclude evidence based only, in essence, upon
plaintiff's counsel's certainty that nothing in the trial
testinony wll render the evidence in dispute relevant and
material to the issues in the case. Refusing to rule in advance
of trial that the evidence is inadm ssible does not, of course,
suggest the converse, i.e., that evidence of the sexua
harassnent allegations is likely to be adm ssible for sone
pur pose. Qur present decision reflects only the desire to
elimnate potential delay during the trial in the event that the

trial record takes an unexpected turn that would permt evidence
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of plaintiff's disciplinary history at Air Products to be

adm tted, notw thstanding both Rule 608(b) and Rule 403. |If
plaintiff's notion were granted, yet circunstances at trial, not
presently contenplated by the parties, called such ruling into
gquestion, it is likely that argunent woul d ensue over the
procedural propriety of reconsidering the inlimne ruling, as
wel | as over the substantive legal issues relating to

adm ssibility of the evidence. W conclude, therefore, that the

nore prudent course is to deny plaintiff's notion in |imne.

1. Moti on to Conpel

Al t hough the parties have narrowed their discovery
di sputes since the notion to conpel was filed, there remains a
substanti al nunber of issues as to which the parties could reach
no agreenent. In addition, in sonme instances, defendant contends
that all responsive material sought in plaintiff's
interrogatories and docunent requests have been produced but
plaintiff disagrees. Since there is some overlap anong the
various itens in issue, and, in sone respects, questions
concerning the scope of the discovery request in issue, as well
as whet her defendant's suppl enental discovery responses fully
resolved the dispute, it appears that the best way to proceed is
to categorize, as nuch as possible, the contested interrogatories
and docunent production requests, setting forth for each category
of dispute the nature thereof and the parties' respective

posi ti ons.



A Information Relating to Defendants' Handling of Sexual
Har assnment Conplaints ((Plaintiff's First Set of
Interrogatories, Interrogatory ##24 & 25; Plaintiff's
First Request for Production of Docunments, Request ##28
& 29)

Al t hough Plaintiff's Motion in Limne will be denied,

it does not follow, as plaintiff seens to suggest, that he is

automatically entitled to pursue a detailed inquiry into all

manner of sexual harassnment conpl aints against Air Products

enpl oyees. Plaintiff's broad discovery requests, seeking the

identities of all enployees agai nst whom sexual harassnent

al l egations were made, all enployees termnated as a result

t hereof, all docunents prepared or nmaintained by Air Products

relating to any accused enpl oyee, including records of formal or

i nformal discussions, investigations, and adverse action, are

di sproportionate to the role such issue could possibly play in

the trial. Even if information relating to the sexual harassnent

accusations against plaintiff is admtted at trial, such evidence
would be limted in scope and purpose to inpeaching specific
testinony by plaintiff of a conpletely trouble free tenure at Air

Products. There is no justification for permtting broad

di scovery into the history of sexual harassnent conplaints at Ar

Products, especially in light of defendant's representations and

willingness to stipulate that the sexual harassnent conplaints

against plaintiff did not notivate the decision to elimnate his
position, the decision to termnate his enploynent or the

decision not to rehire himfor another position at A r Products.

Thus, information obtained through the discovery sought by
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plaintiff will neither be adm ssible at trial nor likely to | ead
to discovery of adm ssible evidence. Plaintiff's notion to
conpel defendant to respond to Interrogatory ##24 & 25 of
Plaintiff's first Set of Interrogatories and to Request ##28 & 29
of Plaintiff's first Request for Production of Docunents is,

t heref ore, deni ed.

B. Information Relating to Air Products Enpl oyee

Term nations Resulting fromthe PIP and to New Hires

Wiile the PIP WAas Ongoing (Plaintiff's First Set of

Interrogatories, Interrogatory #12; Plaintiff's Second

Set of Interrogatories, Interrogatory ##16, 22, 26--28;

Plaintiff's First Request for Production of Docunents,

Request #10)

1. I nterrogatory #12, First Set

By its terns, this interrogatory seeks information
concerning Air Products enployees in the Al entown geographi cal
area in COctober, 1993, including those termnated in the PIP, as
wel |l as information concerning new hires for the Al ent own
geogr aphi cal area between October 31, 1993 and Cctober 31, 1995.
Def endant agreed to provide additional information, supplenented
its answer to Interrogatory #12, and identified enployees in the
Al'l ent own geographical area term nated during all three phases of
the PIP.

Plaintiff still contends, however, that defendant's
answer is inconplete because it did not contain information
concerni ng enpl oyees laid off by Air Products throughout the
country. It is unclear when plaintiff changed the scope of

Interrogatory #12, and there is nothing in the record which

suggests that by agreeing to supplenent its response to
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Interrogatory #12, defendant |ikew se agreed to the expansion
thereof set forth in plaintiff's counsel's Cctober 22, 1997,
letter. Contrary to plaintiff's suggestion in the reply brief to
his Mdtion to Conpel, plaintiff's counsel's letter to defendant's
counsel dated Cctober 22, 1997, (Exh. Gto Plaintiff's Mdtion to
Conpel, Doc. #18), does not establish that there was agreenent
between the parties to expand the scope of the information
covered by Interrogatory #12 from enpl oyees in the Al entown
geographical area to all donestic enpl oyees.

Mor eover, al though defendant did not specifically note
the PIP phase in which the Al entown area enpl oyees were
termnated, Interrogatory #12, as propounded, does not request a
breakdown of responsive information by phase of the PIP. In
addition, a quick perusal of the supplenental information
responsive to Interrogatory #12 (Exh. L to Plaintiff's Reply,
Doc. #21), reveals that a significant nunber of term nations
occurred between January 31 and Septenber 30, 1994. |ndeed, the
maj ority appear to have occurred on January 31, 1994. Assum ng
that the dates of the various phases of the PIP are known, it
should be a sinple matter to determ ne the phase in which the
enpl oyees listed on Exh. L were termnated. |t appears,
therefore, that plaintiff has received all of the information
requested in the interrogatory as served upon defendant. There
is an insufficient basis for concluding that defendant agreed to
do nore than originally required by Interrogatory #12, since the

only evidence of plaintiff's contention is his counsel's
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unanswer ed characterization of the agreenent, and even that
| etter does not support plaintiff's contention concerning the
paraneters of the parties' agreenent. Consequently, insofar as
plaintiff seeks additional supplenentation of Interrogatory #12
in his First Set of Interrogatories, Plaintiff's Mtion to Conpel
i s deni ed.

2. | nterrogatory #22, Second Set

This interrogatory requests information relating to the
nunber of new hires at Air Products from Novenmber 1, 1995 to
date, including name, age, birth date, position, departnent, pay
grade and job location. Defendant contends that its response to
Interrogatory #12 in Plaintiff's First Set of Interrogatories is
i kewi se a sufficient response to Interrogatory #22, Second Set.
It appears, however, that just as plaintiff sought to broaden
Interrogatory #12 beyond its stated terns, defendant is simlarly
attenpting to narrow Interrogatory #22. |ndeed, both parties
seemto consider the two interrogatories co-extensive, despite
t he obvi ous geographic location [imtation on Interrogatory #12
that is not present in Interrogatory #22.

Wth respect to the information sought in Interrogatory
#22, plaintiff is entitled to sone additional discovery
concerning new hires at Air Products during and after the PIP,
but with limtations. |In the first instance, since plaintiff has
repeatedly enphasi zed that he is not seeking world-w de
i nformation, defendant will be required to produce the

information for new hires within the United States only. Second,
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it appears that providing nanes, birth dates and positions, as
wel | as the nunber of new hires by age, is overly burdensone.
Def endant, therefore, is required to produce, for each donestic
Air Products facility, only the type of breakdown, that it
produced in response to Interrogatory #12(d), i.e., Age at Date
of Hire and Nunber of Enployees. Finally, since discovery needs
to cone to a definitive end at sone point, since plaintiff
recogni zes that the PIP | ayoffs and term nati ons ended sonetine
in 1997, at the latest, and since the Mtion to Conpel was filed
in Cctober, 1997, defendant is directed to provide such
i nformation from Novenber 1, 1995 through Cctober 31, 1997,
only.' Consequently, this portion of plaintiff's notion to
conpel is granted, as here |imted.

3. I nterrogatory ## 26, 27, 28, Second Set

In these interrogatories, plaintiff asks for the
percent age of enployees laid off by Air Products in each year
from 1993 to 1996, as a percentage of total Air Products
enpl oynent, (#26); the percentage of enpl oyee conpensation
el imnated each year from 1993 to 1996, as a percentage of tota
enpl oyee conpensation, (#27); and the percentage of enpl oyee
conpensation for new hires in each year from 1993 t hrough 1996,

as a percentage of total enployee conpensation, (#28).

1. Since Interrogatory #12(d) requested new hire information
until October 31, 1995, defendant will have to include the Ar
Products Allentown facility in its supplenental response to

I nterrogatory #22 if defendant has not yet provided new hire
information for the Al entown geographic area between Novenber 1,
1995 and Cctober 31, 1997.
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Def endant provided information in response to these
interrogatories for the "Lovett Organi zation"” only, and for the
period Novenber 1, 1993 to March 31, 1994. Defendant has not,
however, explained the justification for so limting its
responses, or for selecting the "Lovett Organization" as the
basis for its responses. In the absence of argunent or anything
el se denonstrating that defendant's objections on the grounds of
burden and | ack of relevance of the information are truly
substantive, reflecting sonething nore than sinple reluctance to
conpi l e and produce such information, Air Products is required to
suppl enent its responses to these interrogatories. It does not,
however, appear to be necessary for the information to be broken
down by year. It wll be sufficient to provide, for the conbi ned
donmestic Air Product facilities, the sane type of information
al ready produced in response to these interrogatories for the
begi nning of 1993, prior to inplenentation of the PIP, and for
the end of 1996, the last year for which plaintiff requests such
information. To that extent, plaintiff's notion to conpel
addi tional discovery in response to Interrogatory ##26, 27, and
28 of Plaintiff's Second Set of Interrogatories is granted.

4. Request #10, First Document Production Requests

Al t hough the docunment production request, as stated,
broadly seeks any docunent which refers to the PIP and was not
produced in response to two ot her docunent production requests,
plaintiff ultimtely narrowed the dispute over this request to

four categories of docunents. Thus, in response to Request #10,
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plaintiff still seeks: (1) a conplete (and nore | egible) copy of
the so-called "Gadonski list", previously produced to plaintiff's
counsel in connection with prior litigation, whichis a
handwitten |ist containing approximately 100 job functions, and
the enployees filling them that were originally considered for
elimnation in the PIP; (2) docunents relating to each donestic
enpl oyee termnated in each of the three PIP phases, which
plaintiff considers co-extensive with information sought by
Interrogatory #12; (3) studies or reports denonstrating an
adverse inpact on ol der workers by the PIP;, (4) "Action Plans",
i.e., docunents maintained by the Air Products Human Resources
Departnent relating to enployees either actually laid off or
considered for lay off during the PIP. (See, Plaintiff's Reply
Brief in Further Support of his Mtion to Conpel, (Doc. #21), at
12, 13).

Both the "Gadonski |ist" and ol der worker adverse
i npact docunents are nore appropriately discussed in connection
W th other categories of discovery still in dispute and,
therefore, will be considered in detail, infra.

As noted in connection with the discussion of
Interrogatory #12, plaintiff did not there request information on
all donestic enployees affected by the PIP. Thus, if he
considers this portion of Request #10 co-extensive with
Interrogatory #12, he is entitled only to docunents relating to
enpl oyees in the Al entown geographic area. Although not

entirely free fromdoubt, it appears that plaintiff is satisfied
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Wi th the docunents produced by defendant with respect to
enpl oyees in the Al entown geographic area, and is, therefore,
seeking the sane type of information for all donestic enpl oyees.
Since he did not request such information in Interrogatory #12,
it follows that Request #10 |ikew se does not reach docunents
supporting the defendant's answer to Interrogatory #12 for each
Air Products donestic enployee affected by the PIP. Thus, to the
extent that plaintiff is seeking such additional docunents in
response to Request #10, plaintiff's notion to conpel is denied.
We are not persuaded, however, that the "Action Pl ans"
plaintiff seeks are not discoverable. As plaintiff points out,
the entire matrix of such docunents could denonstrate a pattern
of conduct that is not readily apparent fromthe Iimted sanple
of "Action Plans" already produced by defendants. Moreover, it
is not beyond the real mof possibility that such docunents, if
t hey suggest that the age of incunbents was a consideration in
sel ecting the positions to be elimnated in the PIP, m ght be
adm ssible at trial as circunstantial evidence that one of the
unstated goals of the PIP was to renove ol der workers in higher
managenent ranks to nmake way for pronotions of younger people.

See, Ryder v. Westinghouse Electric Corp., 128 F.3d 128 (3rd Cr.

1997), in which the trial court's adm ssion of a transcript of a
di scussi on anong conpany deci sion nmakers was uphel d as evi dence
of a "corporate culture" which condoned, if not encouraged,

di scrim nation. Thus, insofar as Plaintiff's Mtion to Conpel

is directed toward obtaining Action Plans w thheld by defendant
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in connection with its response to Request #10, the notion is
gr ant ed.

5. I nterrogatory #16, Second Set

To conplete its discovery into PIP related information
and supporting docunents, plaintiff asks Air Products to state
whet her any docunents referring to the PIP have been | ost,
destroyed or msplaced. Plaintiff contends that defendant's
response that it has no know edge of any such docunents is both
I nadequat e and i naccurate, since an Air Products w tness
testified at deposition that drafts of proposals were destroyed
in the ordinary course of business, and requests that defendant
be required to identify all lost, m splaced or destroyed
docunents. It appears, however, that it would be virtually
i npossible to conply with or enforce such an order, or that
attenpting to do so would provide plaintiff with any additional
information. |f docunents are destroyed in the normal course of
business, it is usually because they are replaced by nore current
i nformation and/or are not inportant enough to maintain. It is
difficult to immagine, therefore, that defendant woul d nake and
keep records sufficient to identify such docunents nore precisely
t han they have already been identified as, e.g., interimlists of
positions considered for elimnation.

Simlarly, when docunents are |ost, m splaced or
i nadvertently destroyed, they are nost often no |onger avail able
because m stakes were made in handling them |f the enpl oyees

responsi bl e for such docunents were organi zed enough to naintain
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records to identify themwth any particularity, it is doubtfu

t hat such docunents woul d have been | ost, m splaced or
accidentally destroyed in the first instance. In any event, just
as it is difficult to prove a negative, it appears to be an
exercise in futility to order defendant to identify docunents
that it can no longer find. W conclude that plaintiff wll have
to accept defendant's answer to Interrogatory #16, since it is
unli kely that defendant is capable of a better response.
Moreover, the effort required to satisfy plaintiff with any
addi ti onal answer, even if that is possible, would be

di sproportionate to the potential value to plaintiff of an order
requiring defendant to attenpt to conpile additional information
responsive to Interrogatory #16. Consequently this portion of
Plaintiff's Mdtion to Conpel is denied.

C. Information Relating to Sel ection of

Posi ti ons/ Enpl oyees for Elimnation Via the PIP Program

(Plaintiff's First Request for Production of Docunents,

Request ##50 & 64; Plaintiff's Second Set of

Interrogatories, Interrogatory ##1, 18, 19, 25)

The remai ni ng di sputes over all of this information can
be divided into three categories: (1) plaintiff's desire for
addi ti onal assurances that docunents produced by defendant in
response to docunent production requests and interrogatories
constitute the only responsive information; (2) plaintiff's
desire for a full explanation of the absence of a videotape that

def endant represents cannot be |located; (3) plaintiff's desire

for a full recapitulation of every managenent decision relating
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to every step of the process of selecting positions ultimtely
elimnated in the PIP.

Plaintiff's positions with respect to these
interrogatories and docunent production requests are sinply
unreasonable. In the first instance, plaintiff has not
denonstrated any objective basis for his insistence that
def endant ought to be required to provi de assurances, beyond the
usual signing and verification of its discovery responses, that
it has satisfied its obligation to provide, to the best of its
ability, full and conplete responses to the di scovery requests
enuner at ed above. Second, as previously noted, it is virtually
i npossi ble to reconstruct how a m stake, even an egregi ous
m st ake, was nade. |If the videotape plaintiff seeks was | ost,
destroyed or m spl aced by defendant, it obviously cannot be
produced, and whatever information it m ght contain cannot be
recovered for use in proving plaintiff's claim It is difficult
to inmagi ne that any additional explanation of its absence that
def endant m ght provide is likely to |ead to nore danmagi ng
evi dence against Air Products than the sinple fact that the
vi deot ape cannot be |ocated. Finally, although plaintiff m ght
want to probe in detail every nmanagenent process and thought
which resulted in the final |ist of enployee term nations that
ultimately constituted the PIP, such information, if it could be
reconstructed at all, is quintessentially the kind of discovery
descri bed as unduly burdensone. Consequently, defendant is not

required to further respond to such inquiries.
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Plaintiff's Motion to Conpel is, therefore, denied with
respect to his request for additional responses to Request ##50
and 64 of Plaintiff's First Request for Production of Docunents,
and with respect to Interrogatory ##1, 18, 19 and 25 of
Plaintiff's Second Set of Interrogatories.

D. Information Relating to the Inpact of PIP and to O ai ns
of Age Discrimnation (Plaintiff's First Set of
Interrogatories, Interrogatory ##49, 50; Plaintiff's
First Request for Production of Docunents, Request ##
10(C), 30)

1. | nterrogatory #49; Docunent Production Request #30

In Interrogatory #49, plaintiff asked whether, before
inpl enmenting the PIP, Air Products undertook an assessnent of
whether it was likely to adversely inpact ol der workers. More
broadly, one of the four categories of docunments that plaintiff
contends is still in dispute with respect to Docunent Production
Request #10 are studies or reports which denonstrate an adverse
i npact of the PIP on older Air Products enpl oyees.

Def endant first answered Interrogatory #49 in the
negative, noting that until positions were selected for
elimnation in the PIP, it would have been inpossible to assess
its inmpact on any class of workers. Later, however, defendant
suppl enented its response by identifying enpl oyees who undert ook
anal yses of the effect of the PIP on the workforce after
positions had been selected for elimnation, and noted that

docunents responsive to Interrogatory #49 had been produced in

response to Docunent Production Requests ##49(d) and 67.
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Plaintiff now contends that Interrogatory #49 broadly
seeks information regardi ng any adverse inpact anal yses conducted
at any tinme during the PIP, and requires defendant to provide him
with all of the docunents that it had furnished to an expert who
was retained by Air Products for other litigation, but who
ultimately did not testify in the prior case.

Since Interrogatory #49 is clearly limted in scope to
adverse inpact information conpiled and consi dered by defendant
before inplenenting the PIP, and defendant has responded thereto
by identifying anal yses that were apparently conducted subsequent
to the selection of positions for elimnation but prior to
actually termnating the enpl oyees who occupi ed those positions,
we conclude that defendant has adequately answered |nterrogatory
#49. Moreover, since defendant has |ikew se provided supporting
docunentation in response to docunent production requests that
are not at issue in the instant notion, and since it is not at
all clear how Request #10, as stated, can be reasonably construed
to cover docunents relating to adverse inpact studies which may
have been conducted by defendant during or after the PIP, we
further conclude that despite plaintiff's characterization of
docunments remaining in dispute with respect to Request #10, it
does not cover such inpact studies, investigations or analyses.
Finally, plaintiff has not identified any other interrogatory or
docunent production request to which information provided to
defendant's expert in the prior Schaller litigation would be

responsi ve. Such request, therefore, appears to be based only on
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plaintiff's interpretation of an agreenent between counsel to
provide himw th such information. Defendant, however, both

di sputes plaintiff's characterization of the purported agreenent
and contends that such information is privileged. Since
plaintiff has not identified the discovery request which m ght
require production of such information, we conclude that it is
not necessary to require further briefing on defendant's cl ai m of
privilege. Rather, plaintiff's Motion to Conpel in this regard
can be denied as exceeding the scope of Interrogatory #49 and
Docunent Production Request #10 and as not responsive to any
other identified discovery request.

For the foregoing reasons, we conclude that there are
no real issues in dispute with respect to Interrogatory #49 and
Request #10, since defendant has adequately responded to the
specific terns of such requests. Thus, Plaintiff's Mtion to
Conpel is denied wth respect to Interrogatory #49, and with
respect to the adverse inpact category of docunents that
plaintiff contends is still in dispute in connection wth
Docunent Producti on Request #10.

2. | nterrogatory #50

In 1995, defendant's conpany newsl etter reported
on enployee reaction to the PIP as tested by Enpl oyee Pul se
Surveys. Via Interrogatory #50, plaintiff seeks the identity of
persons who participated therein, as well as in any other
enpl oyee survey conducted during or after the PIP, as well as any

docunent s anal yzi ng, discussing, relating or referring to any
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survey. As defendant point out, however, such information is
likely to be subjective, non-specific and of margi nal rel evance.
Since plaintiff has not expl ained how such information is |ikely
to be relevant to his clainms or is likely to lead to the
di scovery of relevant evidence, we conclude that the burden on
def endant and potential delay which mght result from pursuing
such questionable information is not justified. Plaintiff's
Motion to Conpel defendant to answer Interrogatory #50 is,
t heref ore, deni ed.

3. Docunent Production Request #30

Plaintiff has narrowed the scope of the dispute over
Request #30 to docunents pertaining to allegations of age
di scrimnation by any present or former Air Products enpl oyee
against Martin Ferris. For reasons not disclosed in his notion,
plaintiff apparently does not accept defendant's response that it
has been unable to | ocate any record of such allegations.
Plaintiff, however, does not actually appear to be seeking an
order conpelling defendant to neverthel ess produce sone
responsive information. Rather, plaintiff seeks a ruling from
the Court that if any such information is |[ater uncovered by
defendant, its use at trial wll be precluded. Since plaintiff
has not nade the Court aware of any basis for granting such an
extraordi nary potential and prospective renedy in the context of
a notion to conpel discovery, plaintiff's notion is denied with

respect to Request #30.
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E. Information Relating to Positions and Enpl oyees in the
Areas of Environnmental Functions, Engineering,
Corporate Safety (Plaintiff's First Set of
Interrogatories, Interrogatory ##14, 17, 27, 28;
Plaintiff's First Request for Production of Docunents,
Request ##32, 33, 36, 37, 38, 40, 41, 61)
1. | nterrogatory ##14, 27, 28; Docunent Request #32
Plaintiff seeks information about all Air Products
enpl oyees working in the "environnmental function" on Cctober 31,
1993, including nanes, annual salaries, persons hired, pronoted,
transferred or term nated fromthe environnmental function after
January 1, 1991, and persons still so enployed on February 2,
1994. Plaintiff also requests identification of electronic data
bases from which such informati on was conpil ed, and all docunents
descri bing the organi zational structure of the environnenta
function and changes thereto between January 1, 1991 and the
present .
Plaintiff contends that he was responsible for al
enpl oyees in the environnental function, corporate w de, and
refers to a directory that he conpiled which lists such
enpl oyees, their locations and job titles. (See, Exhibit Nto
Plaintiff's Reply Brief in Further Support of H's Mtion to
Conpel, Doc. #21). Based upon his contentions regarding the
scope of his duties and the directory he conpiled, plaintiff
appears to argue, in essence, that defendant should be required
to conpile a simlar enployee directory and provide for those

listed therein the information sought in Interrogatories 14, 27

and 28.
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Def endant, however, conpiled and provided the
i nformation sought in these interrogatories for persons enpl oyed
in the Corporate Environnental Audit and Responsible Care units
for 1993, 1994 and 1995, and contends that identification of
enpl oyees in other departnents who m ght be responsible for sone
"environnmental function"” is not possible, presumably because
def endant does not categorize enpl oyees, on a corporate w de
basis, as working in environnmental functions.

It appears to the Court that there is sone
justification for both argunents. Just because plaintiff, when
he was enpl oyed by Air Products, found it expedi ent or believed
that it was part of his job to identify co-enployees in various
departnents and | ocati ons who perfornmed environnental functions
does not nean that defendant generally categorizes its enpl oyees
in that manner and prepared or nmaintained directories simlar to
that which plaintiff conpiled. Thus, the Court cannot
categorically reject, as plaintiff does, defendant's
representation that it has no nechani smfor producing the
information plaintiff seeks in Interrogatories 14, 27, and 28 on
a corporate w de basis.

On the other hand, defendant has not disputed
plaintiff's representation that the persons listed on his Exhibit
N can be classified as enpl oyees working in the environnental
function. Moreover, as plaintiff notes, defendant was able to
provide a sunmary docunent entitled "Environnental Professiona

Staffing" which lists various departnents, followed by nunbers
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under the headings "Full Tinme" and "Equival ent”, presunmably
representing the nunber of enployees who perform environnmenta
functions in those departnents. (l1d., Exhibit O. It appears,
therefore, that defendant should be able to supplenent its
responses to interrogatories 14, 27 and 28 by providing the
i nformati on sought therein for all enployees listed on
plaintiff's Exhibit N, as well as for the enpl oyees behind the
nunbers which appear on Exhibit O since Air Products nust have
exam ned the functions of actual enployees in order to arrive at
t hose nunbers. Defendant will be required, therefore, to provide
the information sought in Interrogatory ##14, 27, 28 with respect
to those two categories of enployees. It may be, of course, that
there is considerable overlap between plaintiff's directory and
the identities of the enployees underlying the nunbers which
appear on its sunmary docunent, and defendant should so indicate
that when it occurs.

Wth respect to information concerning the
organi zational structure of the "environnental function" at Ar
Products, defendant represents that it has produced al
responsi ve docunents and identifies them by Bates-stanp nunbers.
In his reply brief to the notion, plaintiff argues that there
must still be m ssing organizational charts because he has not
been provided the identities of all A r Products enpl oyees
perform ng environnental functions. To the extent that defendant
has not already done so, and to the extent that the specific

enpl oyees are identifiable on the organizational charts, Air
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Products will be required to produce organi zational charts which
i nclude the positions of all of the enployees with respect to
whom def endant is required to supplenent its responses to
interrogatories 14, 27 and 28.

In accordance with the foregoing instructions and
limtations, Plaintiff's Mdtion to Conpel is granted with respect
to Interrogatory ##14, 27, 28 and Docunment Production Request
#32.

2. Interrogatory #17; Docunment Request ##33, 61

These di scovery requests seek information specifically
relating to the Air Products Engineering Departnment. As nodified
by plaintiff, this information relates only to the tines that the
departnent was headed by Dr. Brian and Dr. Lovett, and includes a
description of positions and functions created, changed or
elimnated during those tinmes, as well as all docunents
concerni ng proposals for increasing or decreasing positions in
the departnent related to environnental, health or safety
functions and docunents concerning in any way hirings,
term nations, pronotions or transfers of enployees into or out of
Engi neeri ng.

It does not appear that defendant has any objections to
produci ng such information. Rather, the dispute with respect to
these matters centers on whether defendant has fully conplied
with plaintiff's discovery requests, as it represents. Plaintiff
has identified inits reply brief several categories of

information that he clains has not been provided in response to
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Interrogatory #17 and Docunent Request ##33 and 61. Since the
Court has no nethod of discerning the accuracy of either party's
contentions in this regard, defendant will be required to respond
specifically to plaintiff's contentions with respect to the
information identified as still not produced, which is found in
Plaintiff's Reply Brief at 7. Defendant shall either produce
such information or specifically identify the docunents, by
Bat es- st anp nunber, where such information is found. To this
extent, Plaintiff's Mdtion to Conpel is granted with respect to
Interrogatory #17 and Docunent Production Request ##33 and 61

3. Docunent Request ##36--38, 40, 41

The remai ning di sputes with respect to docunents
relating to the organi zati on/reorgani zati on of the Engi neering
Departnent and relating to positions within the departnent once
again fall into the category of plaintiff's clains that docunents
are m ssing and defendant's clains that all responsive docunents
in its possession have been produced. As with all such disputes,
there is no satisfactory resolution except to direct defendant to
respond specifically to plaintiff's assertions with respect to
any docunments that plaintiff has specifically identified as
responsive to his requests but not produced. The only docunents
that fall into that category with respect to the Docunent
Producti on Requests here at issue are those purportedly
responsi ve to Request #40, found in Plaintiff's Brief in Support
of H's Motion to Conpel, (Doc. #18) at 12, also found in Exhibit

G thereto at 5. Accordingly, as set forth above, defendant shal
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ei ther produce such docunents or specifically identify the
docunents which satisfy those classes of information. To that
extent, Plaintiff's Mdtion to Conpel with respect to Docunent
Producti on Request #40 is granted, and in all other respects, the
notion to conpel with respect to Docunent Production Request

##36, 37, 38 and 41 is deni ed.

F. Information Referring to Plaintiff and/or to the
Elimnation of Plaintiff's Position at Air Products
(Plaintiff's First Set of Interrogatories,
Interrogatory ##7--15; Plaintiff's First Request for
Producti on of Docunents, Request ##5, 10(A), 42, 44)
The di spute over these categories of information

appears to have been reduced by plaintiff to (1) a request for

production of a conplete and | egi ble copy of the "Gadonski List"
of potential positions to be elimnated, which was prepared in

1993 and produced in prior litigation; (2) a request that

def endant be directed to furnish proof satisfactory to

plaintiff's counsel that all files have been searched which m ght

contain information responsive to above-enunerated di scovery
requests, and that all enployees who m ght harbor such

i nformati on have been questioned concerning the existence of

responsi ve materi al .

Wth respect to the "Gadonski List", the Court is
unconvi nced by defendant's assertion that the inconplete copy
furnished in response to plaintiff's discovery requests contains

all information potentially relevant to this action. Plaintiff

clearly sought production of the entire list, and defendant has
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provided no justification for withholding part of the I|ist.
Plaintiff's Motion to conpel is, therefore, granted insofar as
plaintiff seeks a conplete, unredacted, and nore | egible copy of
the "Gadonski List", as previously furnished to plaintiff's
counsel in connection with the prior Schaller litigation.

On the other hand, plaintiff has provided no real basis
or justification for an order requiring defendant to again search
for additional docunments responsive to the foregoing discovery
requests and to provide sone type of certification that no stone
has been unturned in its effort to comply with plaintiff's
di scovery requests. Consequently, plaintiff's notion is denied
Wi th respect to his request for additional assurances that al
information responsive to the above-enunerated di scovery requests
has been supplied, and/or with respect to his request that
def endant be required to furnish sonme sort of description of the
efforts undertaken to conply with those di scovery requests.

G Information Relating to Enpl oyee Eval uation, Succession

Pl anni ng, Characterization of Enployees (Plaintiff's

First Request for Production of Docunents, Request

##11--27); (Plaintiff's Second Set of Interrogatories,

| nterrogatory #24)

1. The docunent production requests at issue involve
t he personnel and enpl oynent records of 16 naned enpl oyees,
(Docunment Request ##11--26), plus the personnel and enpl oynent
records of all enployees in the "peer group"” against whom
plaintiff was conpared when his skills were presunmably eval uated

by defendant in connection with the PIP, (Docunent Request #27).

Def endant argues that the specific personnel records

27



are entirely irrelevant to plaintiff's clai mbecause the deci sion
to elimnate his position was not based upon his perfornmance in
relation to the performance of other enployees. Defendant
appears to argue that it was an assessnent of the relative val ue
to the conpany of plaintiff's position, not an assessnent of
plaintiff's value as an enployee, that led to the decision to
termnate plaintiff's enploynment. In addition, defendant asserts
that the assunptions underlying Request #27, i.e., that
plaintiff's performance was conpared to that of sone "peer

group”, and that such conparison contributed to the decision to
elimnate his position, are false. Consequently, defendant
contends that it is inpossible to produce docunents responsive to
Request #27.

As plaintiff notes, however, his age discrimnation
claimis based upon defendant's failure to hire himfor another
position, as well as its decision to elimnate his formner
position. |If plaintiff applied for a different position and was
not hired, defendant ultimately did evaluate and reject him not
only his fornmer position. Consequently, it is inpossible to
determ ne conclusively that discovery into the enploynent records
of conparabl e professional enployees will not uncover relevant
and adm ssible evidence or lead to the discovery of relevant and
adm ssi bl e evidence. Since defendant does not contend that the
enpl oyees whose records are sought in Docunent Request ##11--26

are not professionals with conparable credentials, skills and
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experience, plaintiff's notion to conpel is granted with respect
to Docunent Production Request ##11--26.

Plaintiff's notion is denied, however, with respect to
Docunent Production Request #27. This request is specifically
directed to defendant's decisions with respect to the elimnation
of plaintiff's position in the PIP. Defendant nmaintains that it
did not nmake the type of enpl oyee-to-enpl oyee conparison that
plaintiff assunes nust have been nmade during the PIP decision-
maki ng process. W cannot order the defendant, in essence, to
add new criteria to its now conpl eted process of determ ning how
to elimnate positions in order to create a class of docunents
responsi ve to Request #27 by identifying a peer group with whom
plaintiff would have been conpared if such conparisons had
entered into its consideration of howto elimnate the positions
and the enpl oyees who were termnated in the PIP.

2. In Interrogatory #24, plaintiff seeks information
concerning use of the term "Bl ocker"” in defendant's successi on
pl anni ng process. Al though defendant does not deny that the term
was ever used by any of its officers or enployees, it responded
to the specific question by denying that such termwas used in
t he context of succession planning. Plaintiff, therefore, sinply
changed and expanded Interrogatory #24 for purposes of the
i nstant notion, and now contends that Interrogatory #24 was
intended is a general inquiry into use of the term "bl ocker" by
def endant. Because there is no interrogatory directed toward

eliciting such general information, however, it is inpossible for
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both the Court and the defendant to determ ne the type of
response that plaintiff would consider adequate. Moreover, it
appears that defendant has provided sone general information
concerning use of the term"bl ocker" by stating, in response to
plaintiff's notion, that the termis not used for managenent
enpl oyees and is used for individual career devel opnent rather

than in succession planning. Consequently, plaintiff's notion to

conpel will be denied with respect to Interrogatory #24, Second
Set .
H. Information Relating to Early Retirenent, Enployee

Downgr ades, Managenent Devel opnent Meeti ngs
(Plaintiff's Second Set of Interrogatories,
Interrogatory ## 5 & 6; Plaintiff's Second Request for
Producti on of Docunents, Request #4)
1. Early Retirenment--Interrogatory #5, Second Set
Plaintiff asked defendant to identify docunents
describing or relating to the practice of encouraging early
retirenment and to state which of a nunber of |isted enpl oyees
were asked or encouraged to take early retirenent. In response,
defendant referred plaintiff to a nunber of docunents and noted
that of the specifically listed enployees, all but two had
el ected early retirenent. Since defendant denied that any
enpl oyees were either asked or encouraged to elect early
retirement, defendant did not, however, state reasons for
encour agi ng any such enployees to retire early.
Plaintiff's dissatisfaction wth defendant's responses

to Interrogatory #5 and its various subparts is based upon

statenments by H A Wagner, CEO of Air Products, excerpted from an
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article in Chem cal Wek magazine and froma talk to enpl oyees,

whi ch purportedly allude to such a policy. Consequently,
plaintiff asks the Court to conpel both a different answer to
Interrogatory #5 and the identity of the nmanagers responsible for
preparing the response to that interrogatory.

In the first instance, the identity of managers
contacted to respond to Interrogatory #5 is beyond the scope of
the information originally sought in the interrogatory.

Plaintiff is, in effect, requesting that the Court sanction its
addition of a new subpart to Interrogatory #5 and t hen conpel
defendant to answer it. This we decline to do, for substantive
as well as procedural reasons.

Plaintiff is, in substance, requesting that the Court
di rect defendant to answer Interrogatory #5 differently based
upon the tenuous conclusion that two isolated statenents of
defendant's CEO i ncontrovertibly denonstrate that the answers
al ready provided to certain subparts of Interrogatory #5 nust be
false. Since the Court has not been provided with copies of the
docunents identified by defendant in its response to
Interrogatory #5, it is inpossible to determ ne whet her Wagner's
statenents and defendant's answer to the interrogatory are,

i ndeed, contradictory. Mreover, the Court wll not direct
defendant to change its answers to the interrogatory even if
plaintiff is entirely accurate in its claimthat defendant's
response conflicts with a policy stated by its CEO Plaintiff

has far better nmeans at his disposal for highlighting such
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purported conflict. |If he has not already done so, plaintiff
can, e.qg., depose sone of the enployees identified as early
retirees and determ ne fromthem whet her they were asked or
encouraged to elect early retirenent. At the appropriate tine,
before the Court and/or before the jury, plaintiff can al so seek
to identify and enphasize discrepancies in information provided
by defendant in its interrogatory answers and i nformation derived
fromother sources. |In short, even assunming that there is reason
to believe that defendant has been |l ess than forthcomng in
response to Interrogatory #5, an order to conpel a different
response does not appear to the Court to be an appropriate
remedy. Plaintiff's notion with respect to Interrogatory #5,
Second Set is, therefore, denied.

2. Downgr aded Enpl oyees, Interrogatory #6, Second Set

Defendant initially refused to respond to

plaintiff's inquiry into whether any Air Products enpl oyees were
requested or encouraged to accept a downgrade in position in
order to avoid lay off in the PIP. Later, however, defendant
suppl enmented its response to Interrogatory #6, Second Set by
identifying two such enpl oyees, both of whose nanes were |ikew se
on a list of enployees as to whom plaintiff specifically inquired
whet her they were requested or encouraged to accept a downgrade.
Def endant al so identified the enpl oyees involved in the decision
to downgrade one of the two |listed enployees, but stated it did
not know who was involved in the decision with respect to the

ot her enpl oyee.
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Neverthel ess, plaintiff remains dissatisfied with
defendant's response to Interrogatory #6, stating that it failed
to disclose other downgraded enpl oyees and failed to respond
specifically to the other nanmes on the list plaintiff had
provided. This is clearly not the case. Since defendant
identified two downgraded enpl oyees, it has obviously stated by
inplication that no other enployees were asked, encouraged, or
of fered the opportunity to accept a downgrade in lieu of a
| ayof f, whether on plaintiff's list or not. Plaintiff has
provi ded no basis for his apparent assunption that defendant's
response is inconplete. Moreover, Interrogatory #6 does not
request information concerning any investigation defendant nmay
have conducted prior to responding to the interrogatory. There
is, therefore, no justification for plaintiff's request to conpel
a different answer to Interrogatory #6 and/or an inquiry into
defendant's investigation, a request that is beyond the scope of
the interrogatory. Consequently, plaintiff's notion to conpel
is, to that extent, denied with respect to Interrogatory #6.

On the other hand, to the extent that plaintiff still
seeks information concerning the Air Products enpl oyees invol ved
in downgrading WlliamKrill, defendant is directed to further
i nvestigate and to supplenent its answer with respect to subpart
(b) of Interrogatory #6. This is information that is obviously
wi thin defendant's control and defendant's statenent that it is
unawar e of who m ght have encouraged or requested that Kril

accept a downgrade is an inconplete and unacceptabl e response to
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subpart (b) of Interrogatory #6, Second Set. Plaintiff's notion
to conpel a nore conplete response to that aspect of the
interrogatory is, therefore, granted.

3. Docunents Rel ating to Managenent Organi zati on

Devel opnment Committee (MODC) Meetings, Request
#4, Plaintiff's Second Request for Production of
Docunent s

It appears that defendant produced documents relating
to one MODC neeting in the Corporate Engi neering Departnent, in
which plaintiff was enployed. Defendant contends, therefore,
that it has adequately responded to Request #4, since it has
determ ned that MODC neeting mnutes fromany other Air Products
departnent would be irrelevant to plaintiff's claimand that his
request for such additional docunents represents nothing nore
than a "fishing expedition.”

Plaintiff, however, argues that if age notations were
regularly made in connection with MODC neetings, as they were on
the m nutes he has exam ned, such information may be relevant to
denmonstrating a "corporate culture” of age bias, leading to the
i nference that age was a determ ning factor in selecting
positions and enpl oyees to be elimnated in the conpany-w de PIP

It certainly appears possible that plaintiff's
contention that production of all such records is, at |east,
likely to lead to the discovery of relevant evidence is correct.
| ndeed, if such docunents customarily include age notations, a

sel ection of mnutes fromvarious Air Products departnents may

constitute rel evant and adm ssi bl e evidence thensel ves. 1n any
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event, defendant is certainly not free to determ ne which
properly requested discovery materials do not need to be produced
on rel evance grounds, and it has not persuasively supported its
contention that additional MODC neeting m nutes from ot her
departnents are not discoverable in response to Production
Request #4. Thus, plaintiff's notion to conpel production of al
docunents responsive to Request #4, Plaintiff's Second Request
for Production of Docunents is granted.
l. Financial Information (Plaintiff's Second Set of
Interrogatories, Interrogatory ## 30 & 31; Plaintiff's
First Request for Production of Docunents, Request #39)
The basis for plaintiff's requests for the financial
information sought in Interrogatories 30 and 31 are obscure at
best. Plaintiff appears to be seeking evidence of sone financial
notivation for the PIP in which his job was elim nated.
Plaintiff has not, however, suggested that whatever financi al
consi derati ons may have pronpted or contributed to defendant's
decision to reduce its workforce were in any way age rel ated.
Absent such a connection, discovery into these matters cannot be
justified as likely to either produce adm ssible evidence or |ead
to the discovery of adm ssible evidence. Indeed, plaintiff
relies only upon a general invocation of the breadth of
perm ssi bl e di scovery in support of production of information
responsive to these interrogatories. Although the Court has
often di sagreed with defendant's characterization of plaintiff's
di scovery requests as a "fishing expedition", this is one

category of information that truly does deserve that description
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Plaintiff's notion to conpel answers to Interrogatory ##30 and

31, Second Set is, therefore, denied.

Simlarly, plaintiff has provided no good reason to
conpel defendant to produce salary information concerning
specific individuals in response to Docunent Production Request
#39. The general information regarding conpensation guidelines
for all enployees provided to plaintiff is a sufficient response
to this docunent request. Consequently, plaintiff's notion to
conpel will |ikew se be denied with respect to Request #39 of
Plaintiff's First Request for Production of docunents.

J. M scel | aneous Information (Plaintiff's First Request
for Production of Docunents, Request ## 7, 69;
Plaintiff's Second Request for Production of Docunents,
Request #1)

The di spute between the parties with respect to
Document Production Request #7, First Request, seens to have been
transformed by plaintiff into a request for docunents related to
a particul ar docunent, the Bel aus report, purportedly produced by
def endant after the close of discovery. Since defendant will be
required to produce additional docunments as a result of the
instant rulings on plaintiff's notion to conpel, production of
t he docunments sought in plaintiff's October 29, 1997 letter (Doc.
#21, Exh. T), will not additionally and unduly prol ong discovery
inthis matter. Consequently, this portion of plaintiff's notion
to conpel is granted, although it appears to be sonewhat renoved

fromthe original basis for plaintiff's notion to conpel in this

regard.
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Since plaintiff nmade no additional argunent concerning
defendant's purported failure to enunerate the docunents upon
which it will rely for its defense of this action, plaintiff has
presumably accepted defendant's argunent that the docunents it
proposes to introduce at trial will be identified in its pretrial
menor andum and that defendant, at present, is not obligated to
determ ne which docunents it will ultimtely select for use at
trial.

Wth respect to Docunent Production Request, #1, Second
Request, plaintiff sought all docunents upon whi ch def endant
relied in responding to plaintiff's Second Set of
Interrogatories. The dispute over these docunents centers on
whet her def endant has properly classified and identified the
responsi ve docunents. Plaintiff argues that defendant's genera
statenent that all such docunents have been produced is
i nadequate in the absence of enunerating, by Bates-stanp nunber,
t he docunents relied upon for answering each interrogatory.

Al t hough defendant maintains that it has al ready done so, except
when plaintiff's overbroad interrogatories warranted only general
reference to its prior subm ssions, review of defendant's
responses to plaintiff's second set of interrogatories reveals
that both plaintiff's and defendant's positions are justified in
sonme respects and not in others. W wll, therefore, both grant
and deny plaintiff's notion to conpel with respect to Plaintiff's
Second Request for Production of Docunents, Request #1.

Accordingly, defendant is directed to identify by Bates-stanp
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nunber the docunments upon which it relied in responding to
Interrogatory #1 (the summary docunents reviewed by M. Wagner);
#4, #5(d) (docunents relating to the |isted individuals who
el ected early retirenent); ##6--14; ##18--19; #23;, ##26--28. In
all other respects, plaintiff's notion to conpel additional
information in response to Docunent Production Request #1, Second
Request, is denied.

The final docunent in dispute appears to be defendant's
witten policy pertaining to I nportant Docunent Files. Since
def endant has nmade no specific objection to producing such
docunent, and it appears that production thereof wll resolve
plaintiff's notion to conpel with respect to Docunent Production
Request #69, First Request, plaintiff's notion to conpel is

granted with respect to that docunent.

[11. Concl usi on

Upon exhaustive review of the discovery materials
produced in this case and the respective argunents concerning the
various categories of information included in plaintiff's notion
to conpel, the Court has determ ned that, as is usual wth
di scovery di sputes, neither party is entirely right or w ong.
Accordingly, plaintiff's notion to conpel wll be granted in part
and denied in part, as specifically described in this nmenorandum
and the acconpanyi ng order

In addition, for the reasons set forth herein,

plaintiff's nmotion in limne will be denied without prejudice to
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revisiting the issues involved therein, if necessary, during the

trial of this matter.
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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY J. DI Gl G ) CIVIL ACTION
)
) NO 95-7818
Plaintiff )
)
VS. )
)
Al R PRODUCTS AND CHEM CALS, )
| NC., )
)
)
Def endant )
TROUTMAN, S.J.
ORDER
AND NOW this day of February, 1998, upon

consideration of Plaintiff's Mdtion In Limne, (Doc. #20) and
defendant's response thereto, |IT IS HEREBY ORDERED t hat the
notion is DENIED for the reasons expl ained in the acconpanying
menor andum

| T IS FURTHER ORDERED t hat, upon consi derati on of
Plaintiff's Motion to Conpel, (Doc. #18), and defendant's
response thereto, |IT IS HEREBY ORDERED that, for the reasons set
forth and fully explained in the acconpanyi nhg Menorandum the
notion is DENTED with respect to: (1) Plaintiff's First Set of
Interrogatories, Interrogatory ##7--15, 24, 25, 49, 50; (2)
Plaintiff's First Request for Production of Docunents, Request

##5, 27, 28, 29, 30, 36--38, 39, 41, 42, 44, 50, 64, (3)



Plaintiff's Second Set of Interrogatories, Interrogatory ##1, 5,
6 (in part), 16, 18, 19, 24, 25, 30, 31.

| T 1S FURTHER ORDERED that the notion is GRANTED wi th
respect to: (1) Plaintiff's First Set of Interrogatories,
Interrogatory ##14, 17, 27, 28, (as limted and explained in the
acconpanyi ng Menorandun); (2) Plaintiff's Second Set of
Interrogatories, Interrogatory #6(b)(with respect to WIliam
Krill, only); ##22, 26--28 (as |limted in the acconpanying
Menmorandum); (3) Plaintiff's First Request for Production of
Docunents, Request #7, (as limted in the acconpanying
Menor andum) ; ##11--26, 32, 33, 40, 61, (as limted in the
acconpanyi ng Menorandun), #69 (wth respect to defendant's
| mportant Docunent Files Policy, only), (4) Plaintiff's Second
Request for Production of Docunents, Request #4.

| T 1S FURTHER ORDERED t hat the notion is GRANTED and
DENIED with respect to: (1) Request #10, Plaintiff's First
Request for Production of Docunents, (insofar as plaintiff
requests Action Plans withheld by defendant in connection with
its prior response to Request #10 and a conplete and | egi ble copy
of the "Gadonski List", and as nore fully described and expl ai ned
in the acconpanyi ng Menorandun); (2) Plaintiff's Second Request
for Production of Docunents, Request #1, (as fully explained and
descri bed in the acconpanyi ng Menorandum .

| T |'S FURTHER ORDERED that, within thirty (30) days of
the entry of this order upon the record, defendant shall provide
plaintiff with its suppl enental discovery responses as ordered
herein, and as nore fully described and explained in the

acconpanyi ng Menor andum



S. J.



