IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES SI M5 AFRI CA . dVIL ACTION
V. :
COVMM SSI ONER MARTI N HORN, et al.:  NO. 96-8646

MEMORANDUM

WALDMAN, J. March 19, 1998

Presently before the court is defendants’ Motion for
Summary Judgnent in this 42 U S.C. § 1983 action. Plaintiff, an
inmate at SCI Gaterford, has alleged that his placenent in the
Restricted Housing Unit (“RHUY) because of his refusal to take a
tuberculosis test violated his First Arendnment rights and
subjected himto cruel and unusual punishnent.

In considering a notion for sunmary judgnent, the court
nmust determ ne whet her the pleadings, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, show there is no genuine issue as to any materi al
fact, and whether the noving party is entitled to judgnent as a

matter of law Fed. R Cv. P. 56(c). Anderson v. Liberty Lobby

Inc., 477 U.S. 242, 247 (1986); Arnold-Pontiac-GMC, Inc. V.

General Motors Corp., 786 F.2d 564, 568 (3d Gr. 1986). Only

facts that may affect the outcone of a case under applicable | aw
are “material.” Anderson, 477 U S. at 248.

Al'l reasonable inferences fromthe record nust be drawn
in favor of the non-novant. |1d. at 256. Al though the novant has

the initial burden of denonstrating an absence of genuine issues



of material fact, the non-novant nust then establish the
exi stence of each el enent on which she bears the burden of proof.

J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531

(3d Gr. 1990), cert. denied, 499 U. S. 921 (1991)(citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)). The non-noving

party may not rest on his pleadings but nust cone forward with
evi dence fromwhich a reasonable jury could return a verdict in

his favor. Anderson, 479 U S. at 248; WIIlians v. Borough of

West Chester, 891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).

From t he evidence of record, as uncontroverted or
vi ewed nost favorably to plaintiff, the pertinent facts are as
fol | ow

Plaintiff was transferred, consistent with prison
policy, fromthe general prison population at Gaterford to the
RHU because he refused to take a PPD test for tubercul osis.
Inmates in the RHU are placed either in adm nistrative custody
status (AC) or disciplinary custody status (DC). The conditions
under which an inmate is held vary dependi ng on whet her he has AC
or DC status.

Plaintiff was placed in AC status. VWhile plaintiff was
in the RHU, he was found guilty of m sconduct for threatening a
corrections officer and ordered to serve 45 days in DC status.
At all other points in plaintiff’s segregation he was in AC
st at us.

After several weeks, plaintiff submtted to a chest

2



X-ray which was negative. Prison officials, however, continued
to hold himin the RHU because he still refused to submt to a
PPD test.

The Program Review Commttee ( “PRCY), on which
def endants Lorenzo, Callender and Smth served, conducts 30 day
reviews for all AC or DC status inmates in the RHU. During a 30
day review, the PRC decides if the inmate should continue to be
held in the RHU and what the terns of his confinenent will be.

An inmate may raise during a review any problens or conplaints he
has. The PRC will then follow up and respond.

Plaintiff refused to take a PPD test because to do so
woul d violate the tenets of MOVE which plaintiff states is his
religion. Plaintiff states that any puncturing of the skin by
injection is prohibited by MOVE. This was related to the PRC

Under current Departnment of Corrections policy on
tubercul osis control, an inmate who refuses to take a PPD test
nmust be placed by prison authorities in adm nistrative custody.
If the inmate continues to refuse PPD testing, he nmust be
mai ntained in AC status for 12 nonths. |If a 12 nonth chest X-ray
is normal and the inmate is asynptomatic, he is released fromAC
status and wll be managed as “PPD+.” Consistent with this
policy, plaintiff was released into the general popul ation after
12 nonths in the RHU.

To sustain his First Anmendnent claim plaintiff nust

initially denonstrate that MOVE is a religion. Africa v.




Conmmonweal th of Pennsyl vania, 662 F.2d. 1025, 1030 (3d Cr.

1981), cert. denied, 456 U S. 908 (1982). The general indicia of

a religion include a conprehensive belief system which addresses
fundanental questions regarding life and norality and whi ch has
formal signs or structural characteristics such as cerenonies,
obsevances and organi zation. |d. at 1032-35. It consists of
nore than isol ated teachings or ideas, however sincerely
committed one nay be to them [|d. at 1035.

There is no evidence of record from which one
reasonably can conclude that MOVE qualifies as a religion.*

Even assumng that MOVE is a religion in which a
prohi bition of piercing the skin wwth a needle is a central tenet
to which plaintiff sincerely adheres, he has not denonstrated
that his placenent in AC status was unconstitutional. A prison
regul ation or policy which mght otherw se unconstitutionally
i npinge on an inmate’s First Amendnent rights will survive a

challenge if it is “reasonably related to | egitinate penol ogi ca

interests.* Turner v. Safley, 482 U. S. 78, 89 (1987); O Lone v.

Estate of Shabazz, 482 U S. 342, 353 (1987) (applying Turner

! Plaintiff did submt in connection with a prior
notion a copy of a stipulation entered in a 1980 court case that
MOVE was a religion based on the teachings of John Africa
O ficial court records show that none of the parties in this case
were parties in the 1980 case and thus the stipulation, in
what ever context it nmay have been made, does not bi nd defendants
in the instant action. In any event, plaintiff’s First Anmendnent
claimis otherw se deficient.



reasonabl eness test to religious rights under First Amendnent);

Small v. Lehman, 98 F.3d 762, 765-66 (3d Cir. 1996). °

“Prisons are high risk environnments for tubercul osis
infection” and “screening and control neasures are necessary to

prevent outbreaks.” DeGdio v. Pung, 920 F.2d 525, 527 (8th Gr.

1990). Preventing the spread of this highly contagious disease
to inmates and staff clearly is a legitinmte penol ogi cal

interest. See McCormick v. Stadler, 105 F.3d 1059, 1061-62 (5th

Cr. 1997); Hasenneier-MCarthy v. Rose, 1998 W. 5448, *3 (S.D.

Chio Jan. 7, 1998); Ballard v. Wodard, 641 F. Supp. 432, 437

(WD.N. C. 1986). See also Westbrook v. Wlson, 896 F. Supp. 504,
505 (D. Md.)(prison policy of placing inmates who refuse PPD
testing into segregated custody is “perfectly constitutional”

under Turner v. Safley), aff’d, 64 F.3d 661 (4th Gr. 1995).

Skin testing is the preferred nethod of screening for
tuberculosis. DeGdio, 920 F.2d at 725. A chest X-ray “w |l not

detect the disease in its latent stages.” Bailey v. Goord, 666

N.Y.S. 2d 383, 385 (N. Y. Sup. . 1997). One year is “the nost
dangerous period” for devel opnent of active tuberculosis. |1d.
“The absence of a PPD test or an observation period under

restrictive confinenment would increase the danger of contagion

anong other inmates and prison staff.” 1d. (upholding agai nst

2 I nsofar as plaintiff asserted a clai munder the

Rel i gi ous Freedom Restoration Act, that statute has been decl ared
unconstitutional. See Cty of Boerne v. Flores, 117 S. C. 2157
(1997).




free exercise of religion challenge prison policy of restrictive
confinenment for one year of inmates refusing PPD test).

Def endants did not violate the constitution by
effectively requiring plaintiff to take a PPD test or remain in
segregated housing for twelve nonths. Indeed, in doing so prison
authorities respected plaintiff’s wsh, whether religiously based
or otherwise, not to be tested. Courts have upheld the forcible

adm ni stration of PPD tests to i nmates. See Ballard, 641 F.

Supp. at 437; Hasenneier-MCarthy v. Rose, 1998 W. 5448, *4.

To sustain his Eighth Anmendnent claim plaintiff nust
prove that one or nore of the defendants subjected himto a
deprivation sufficiently serious to result in a denial of the
mnimal civilized nmeasure of |life's necessities or exposed himto
condi tions posing a substantial risk of serious harm and did so
with deliberate indifference to his safety or health. Farner v.

Brennan, 511 U. S. 825, 833, 837 (1994). See also Young V.

Quinlan, 960 F.2d 351, 365 (3d Cir. 1992)(segregated detention
does not itself violate the Ei ghth Anmendnent “as |long as the
condi tions of confinenent are not foul, inhuman or totally

Wi t hout penol ogical justification”).

Plaintiff variously alleged or stated in a brief in
support of an earlier notion that while in the RHU he was deni ed
leisure library privileges, telephone privileges, regular
visitation privileges and food, and was all owed out of his cel

for only one hour each day. Wile depriving an inmate of food



woul d violate the Eighth Anmendnent, plaintiff has presented no
evi dence to show that such a deprivation occurred.

The twel ve 30-day PRC review reports show t hat
pl aintiff conplained only about the |ack of television and
t el ephone privileges. |In response, the PRC approved a tel ephone
call for plaintiff in each of the last four nonths of his
pl acenent in AC status.

Plaintiff has not responded to the summary judgnent
notion. One cannot reasonably find fromthe record presented
t hat any defendant violated his First or Ei ghth Amendnent
rights.® Defendants are thus entitled to summary judgment.
Accordi ngly, defendants’ notion wll be granted. An appropriate

order will be entered.

3 It follows that defendants did not deprive

plaintiff of a clearly established constitutional right of which
reasonabl e prison officials should have been aware in |ight of
existing | aw and factual information available to them See
Anderson v. Creighton, 483 U S. 635, 639-41 (1987).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES SI M5 AFRI CA : ClVIL ACTI ON
V. :
COW SSI ONER MARTI N HORN, et al .: NO. 96- 8646
ORDER
AND NOW this day of March, 1998, upon

consi deration of defendants’ Mtion for Sunmary Judgnent and in

t he absence of any response thereto, consistent with the
acconpanyi ng nmenorandum | T | S HEREBY ORDERED that said Mdtion is
GRANTED and accordingly JUDGVENT is ENTERED in the above case for

def endants and against the plaintiff.

BY THE COURT:

JAY C. WALDMAN, J.



