IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

AM THA NANAYAKKARA, : ClVIL ACTI ON
Plaintiff :

V.

EDWARD KRUG and

TONYA SHUEY, :
Def endant s. : NO. 95- CV-6418
J. M KELLY, J. MARCH , 1998

The court has considered the evidence that has been
presented in this case and is prepared to nmake its Fi ndings of

Fact and Concl usi ons of Law and deci si on.

FI NDI NGS OF FACT

1. Plaintiff, Am tha Nanayakkara (“Nanayakkara”), is
a 54 years old native of Sri Lanka, who immgrated to this
country in 1980. He eventually brought over his wife and four
sons.

2. Def endant, Edward Krug (“Krug”), is the Director
of the Allentown Conmunity Corrections Center (“Center”) in
Al | ent own, Pennsyl vani a.

3. Def endant, Tonya Shuey (“Shuey”), was the
counsel or assigned to Nanayakkara. Shuey began work as a
counsel or at the Center in 1993. She was assigned to counsel sex
of fenders in 1995.

4, In 1988, Nanayakkara was found guilty of the
foll owi ng of fenses: rape, involuntary deviate sexual intercourse,

i ndecent assault, unlawful restraint, false inprisonnent,



i ndecent exposure, sinple assault, terroristic threats and
conspiracy. He was sentenced to prison for a termof four to ten
years.

5. M's. Nanayakkara was found guilty of conspiracy
and served a |l esser term

6. M. & Ms. Nanayakkara appeal ed their convictions,
whi ch convictions were affirnmed.

7. I n Novenber of 1991, they appeared at their
respective prison assignnents to begin serving their sentences.

8. Nanayakkara was initially incarcerated at
SCl-Gaterford (“Gaterford”).

9. Wiile at Graterford, Nanayakkara participated in a
sex offender treatnment programrun by J.J. Peters Institute.
Wiile in the Peters program Nanayakkara apparently descri bed
some of the details of his offense, but he did not admt to rape
or the other sex offenses for which he was convicted.

10. Nanayakkara was transferred from Gaterford to
SCl -Waymart (“Waymart”) in August, 1994.

11. Wiile at Waynmart, he was permtted a furlough on
one occasion to see a son who is a quadriplegic and who was
hospitalized in Abington Township. In February of 1995, he was
granted a second furlough during which he returned to his hone in
Ambl er, Pennsylvania, and spent tinme with his wfe (who had been
parol ed) and his children.

12. Nanayakkara participated in sex offender treatnent

at Waymart. He clainms that it was at Waymart that he first
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| earned that rape enconpassed any instance in which a woman did
not consent to sex and was not restricted to instances where

vi ol ence was threatened. Wile at Waymart, Nanayakkara began to
admt guilt for his offenses.

13. In March, 1995, Nanayakkara was transferred to the
Center at Allentown. The Center houses state prisoners on “pre-
rel ease” status. Center residents are permtted to hold jobs and
take extended furloughs. One of its goals is to facilitate the
prisoners’ adjustnent to society.

14. Defendant Edward Krug was the Director of the
Center at the tinme Nanayakkara was admtted to that institution

15. In order to be placed at the Center, Nanayakkara
had to agree to several conditions, referred to as
“stipulations.” The stipulations required that Nanayakkar a:
enroll in a sex offender therapy programw th Forensic Treat nent
Services, Inc. (“FTS"); have no contact with his wife, his
codef endant; and not enter Region 1, which included his residence
in Anbl er, Pennsyl vani a.

16. Shortly after entering the Center, Krug nodified
the stipulations so that Nanayakkara could contact his wife by
tel ephone and letter and travel to Region 1, once a week, to
visit his hospitalized son.

17. FTSis a private entity that provides sex offender
therapy to Center residents and ot hers.

18. FTS required sex offenders to admt their guilt

and di scuss their offenses. According to FTS program gui del i nes,
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however, denial of guilt is not necessarily grounds for inmmediate
exclusion fromtherapy. The FTS guidelines state that a sex

of fender shoul d be excluded fromthe programafter “maintain[ing]
conpl ete denial after 4-6 nonths.” Prior to August 8, 1995,
Nanayakkara admitted guilt in therapy sessions.

19. The Center required sex offenders to earn
privileges, such as furloughs, by denonstrating progress in sex
of f ender therapy.

20. Soon after arriving at the Center, Nanayakkara
found work at Pol ynmer Dynam cs, a manufacturer of shoe parts,
where his job included assisting in devel oping a conputer system
Nanayakkara recei ved an annual sal ary of $32, 500.

21. Sonetime prior to June 2, 1995, Nanayakkara
| earned that the Pennsylvania Senate Judiciary Commttee
(“Committee”) was investigating the prison and parole systens in
Iight of Robert “Midman” Sinon, a parole case with notoriety.
Nanayakkara, a fornmer cell bl ock nei ghbor of Sinon, contacted the
Commttee and offered to testify.

22. In aletter to the Conmttee outlining his
proposed testinony, Nanayakkara conpl ai ned that the Pennsylvani a
Departnment of Corrections forced himto admt to a crinme that he
did not commt.

23. Nanayakkara testified before the
Commttee on June 2, 1995. He nmde allegations of w despread

illegal activities at Gaterford. Nanayakkara testified about



drug trafficking, alteration of prison records and the conplicity
of unidentified Departnent of Corrections enpl oyees.

24. On June 7, 1995, an Allentown newspaper published
an article describing Nanayakkara s Senate testinony. Krug read
this article.

25. After Nanayakkara' s testinony, Krug received a
| arge nunber of telephone calls fromhis supervisors and others
in the Departnent of Corrections. Krug does not renenber the
details of these calls, but he renenbers that the callers were
negative and that many believed that Nanayakkara had fabricated
his testinony.

26. After Nanayakkara testified before the Conmttee,
he was interviewed by Departnent of Corrections investigators
regarding the inproprieties he alleged at G aterford. One of the
i nvestigators instructed Krug to submt a separation for
Nanayakkara' s inmate records insuring that he would not be
reincarcerated at Graterford. This was a neans of protecting
Nanayakkara in case he was sent to prison in the future.

27. Nanayakkara' s therapy at FTS was problematic from
the start. He was resistant to therapy and nmade substanti al
changes in his descriptions of his sex offenses. During his
i ndi vi dual treatnent, Nanayakkara indirectly threatened Dr.
Valliere, a femal e physician, with rape. Despite these problens,

Dr. Valliere continued to treat Nanayakkar a.



28. Krug suspected that Nanayakkara was seeing his
wife in violation of his stipulation for entry into the Center.
Krug did not, however, act on his suspicions.

29. Krug and Shuey conferred several tinmes concerning
Nanayakkara. Shuey increased his furlough privileges but did not
permt the full weekend furl oughs he wanted in [ight of his
treatnment problens. The denial of weekend furloughs was not
retaliatory.

30. On July 25, 1995, Nanayakkara left Shuey a witten
request for a check fromhis prison account to be nmade payable to
the U S. District Court for $120. Pursuant to general
instructions she had received fromher supervisors at the Center,
Shuey asked what the check was for and when it was needed. 1In a
witten response, Nanayakkara stated he needed it for a filing
fee for a court matter.

31. Shuey did not understand what a filing fee was,
and she wanted to verify that Nanayakkara did not need the check
to pay a crimnal fine or for sonme other simlar reason.

32. On July 30, 1995, Nanayakkara mailed a civil
conplaint to the Court together with an application for in form
pauperis status. The Court granted the in forma pauperis status
and allowed the conplaint to be filed. Sonetine |ater the
conpl ai nt was di sm ssed as noot.

33. The short delay in filing the Conpl aint caused no

adverse inpact on Nanayakkara and was not retaliatory.



34. On or about August 1, 1995, Dr. Valliere and Shuey
had a tel ephone conversati on about Nanayakkara. During that
conversation, Shuey learned that Dr. Valliere had schedul ed a
Mul ti-Disciplinary Team (“MDT”) neeting for August 8, 1995.

35. Al Center sex offenders who previously appeared
at an MDT neeting were subsequently discharged fromthe program
and sent back to prison

36. Nanayakkara knew of this procedure and feared that
his MDT neeting would result in his being returned to prison.

37. Wen Krug | earned of the MDT neeting, he spoke
with his imed ate supervisor, M. O Connor and with M.

Li vi ngood, who is a Departnent of Corrections official, and who
was a contact person for the Conmm ssioner of Corrections.

Krug reported his concern that returning Nanayakkara to a prison
two nonths after his Senate testinony m ght appear to be
retaliatory. M. O Connor told Krug to treat Nanayakkara as he
woul d any other innmate.

38. On August 3, 1995, Krug learned that a tel evision
programwas interested in interview ng Nanayakkara. Krug
forwarded this information to Nanayakkara and requested a pronpt
witten response.

39. On August 7, 1995, the day before the schedul ed
MDT neeting, Krug call ed Nanayakkara to clarify whether he
pl anned to appear on the television show Nanayakkara expressed
concern that he was going to be returned to prison and he

arranged to neet Krug at the Center. After clarifying that he
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woul d not appear on the tel evision show, Nanayakkara conpl ai ned
about his lack of furloughs. Krug infornmed himthat he could not
get furloughs without Dr. Valliere' s recommendation, but that if
he was out of the FTS program Krug could find an alternate
program for hi mwhich would not require Dr. Valliere' s approval
The “alternate prograni that Krug had in m nd was prison

40. Nanayakkara told Krug that he was innocent of the
of fenses for which he was convicted. He stated that he never had
forced or consensual sex with his victimand that he was tired of
| ying about these matters. Krug caused Nanayakkara to reasonably
believe that he could deny his guilt and be placed in a nore
liberal “alternate progrant with increased furl ough
opportunities.

41. Krug knew that if Nanayakkara denied his guilt at
t he MDT neeting he would be renoved fromthe FTS program and sent
back to prison. Krug was careful not to advise Nanayakkara of
t he consequences of his denial of guilt.

42. On August 8, 1995, Krug, Shuey and Dr. Valliere
participated in a MDT neeting w th Nanayakkar a.

43. Prior to Nanayakkara' s arrival at the neeting,
Krug infornmed Dr. Valliere that Nanayakkara had told himthat he
never had forced or consensual sex with his victim

44, At the MDT neeting, Krug asked Nanayakkara if he
had admtted |yi ng about accepting responsibility for his

crimnal acts and Nanayakkara agreed he had.



45. Nanayakkara assented to Krug' s version of their
nmeeting, believing that they had cone to an agreenent whereby he
woul d be renoved fromthe FTS treatnent program so that he could
be placed in another programwth nore |iberal furlough signouts.
Nanayakkara i nformed both Dr. Valliere and Krug that he hoped
that he would be able to stay in another treatnment program Krug
avoi ded any extensive di scussion of Nanayakkara' s future.

46. Dr. Valliere discharged Nanayakkara fromthe FTS
treat nent program based upon his recantation.

47. After the MDT neeting, Krug prepared a forna
charge of m sconduct agai nst Nanayakkara for failing to conplete
the sex offender programand for lying to enpl oyees at
Graterford, Waymart and the Center. Later in the day,
Nanayakkara was arrested and transported to Lehigh County Jail
and two days |l ater was noved to SCl - Frackville.

48. After Nanayakkara was returned to prison, Shuey
prepared a “closing summary.” This docunent is prepared to
summarize a resident’s progress at the Center. Krug participated
in the preparation of the closing summary. The docunent states:
“While a resident at the center, Nanayakkara testified at a
Senate hearing, in Harrisburg regardi ng Robert ‘Midman’ Sinon.
Nanayakkara di d not ever believe that his testinony and newspaper
interviews woul d ever have any repercussions in his life. He

seened to think he was ommi potent and invincible.”



49. Unsupported testinony of Nanayakkara is totally
unreliable. He admts that he previously |lied under oath when he
procl aimed his innocence at his crimnal trial. He wll tell
anything to anyone if he believes it suits his purposes.

50. Nanayakkara will profess guilt or innocence for
his crinmes depending on the situation and his ends. He
conpletely denied his guilt during his crimnal trial and
mai ntai ned that denial until 1995. In early 1995, he admtted
guilt while seeking transfer to the Center and at the begi nning
of his therapy. |In June of 1995, he vehenently denied his guilt
inaletter to the Senate Judiciary Commttee and in a newspaper
interview. He admtted his guilt in an October 1995 letter to a
Judge and then denied his guilt in a Decenber 1995 affidavit that
related to a habeas corpus petition. 1In this case, Nanayakkara
admts that he is guilty of nost of the crinmes for which he was
convi ct ed.

51. The only testinony of Nanayakkara that is credible
is where he has been adequately corroborated by other w tnesses
or docunents.

52. The finding of this court in favor of Nanayakkara
and against Krug is based primarily on Krug's testinony at trial.

53. Krug was primarily responsible for the decision to
return Nanayakkara to prison. Krug had significant control over
the lives of Center residents. Krug's testinony that Dr.
Val |l iere was responsible for the decision to return nanayakkara

to prison is not credible. Krug encouraged Nanayakkara to recant
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his guilt at the August 7, 1995, neeting and encouraged himto
repeat this recantation in the August 8, 1995, MDT neeting. Krug
knew t hat Nanayakkara's recantation at the MDT neeting woul d nean
that his staff and Dr. Valliere would concur with his decision to
return Nanayakkara to prison.

54. Krug testified that he did not decide to return
Nanayakkara to prison until after the August 8, 1995 MDT neeti ng.
This testinony is not credible. Krug had discussed the matter
with his supervisors and decided to return Nanayakkara to prison
bef ore the MDT neeting.

55. At trial, Krug testified that the August 7, 1995
meeting was the first tine that he heard Nanayakkara cl ai mt hat
he was innocent. This testinony is not credible. Krug read a
June 7, 1995, newspaper article in which Nanayakkara cl ai ns that
he is innocent. Krug was aware of at |east sone of Nanayakkara’s
clainms of innocence, but he did not renove himfromthe Center
for this reason

56. Retaliatory aninmus was a substantial factor in
Krug’s decision to return Nanayakkara to prison

57. Krug' s actions were not notivated by legitimte
goals of the correctional institution, such as concern for
community safety or institutional discipline.

58. The State did not establish that it would have
returned Nanayakkara to prison on the basis of his dishonesty and

difficulty in therapy.
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59. There is insufficient evidence that Defendant
Tonya Shuey ever deprived Nanayakkara of any of his
constitutional rights. Shuey did not have significant decision-
meki ng aut hority.

60. Nanayakkara |l ost a job that paid him $32,500 per
year. He was returned to prison for two years. Nevertheless,
Nanayakkara was di shonest and resistant to therapy. It is nore
i kely than not that Nanayakkara woul d have been returned to
prison wthin a year of August, 1995, for violating Center rules
and failure in therapy. Therefore, Nanayakkara is entitled to
$32, 500 as reasonabl e conpensat ory danmages.

61. Nanayakkara did not offer sufficient evidence to
support his claimfor danages for pain and suffering and
enotional injuries. The only evidence offered to support these
damage clains was the Plaintiff’s own testinony, and the
testinony of a psychol ogi st who spoke with himon the tel ephone
for one hour. The psychologist testified that Nanayakkara’s
enotional problens were caused by a nunber of factors. This is
not sufficient to support Nanayakkara' s claimfor enotional

di stress or pain and suffering damages.
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CONCLUSI ONS OF LAW

1. This is a civil rights case brought under 42
U S.C 8§ 1983. This court has jurisdiction under 28 U S.C. 8§
1331 and 1343.

Retal i ati on

2. To prevail on a claimbrought under 42 U S.C. 8§
1983, the plaintiff nust prove that a person acting under col or
of state |law deprived himof his constitutional rights. Parratt
v. Taylor, 451 U. S. 527, 535 (1981).

3. “An individual has a viable claimagainst the
governnent when he is able to prove that the governnent took
action against himin retaliation for his exercise of First

Amendment rights.” Anderson v. Davila, 125 F. 3d 148, 160 (3d

Cr. 1997)(citing M. Healthy Gty Sch. Dist. Bd. of Educ. V.

Doyle, 429 U S. 274 (1977)).
4, Wiile the state may properly curtail many of a
prisoner’s rights, prisoners retain the right to petition the

governnent and speak to the press. See Pell v. Procunier, 417

U S. 817, 822 (1974); Cruz v. Beto, 405 U.S. 319, 321 (1972);

M [ house v. Carlson, 625 F.2d 371, 374 (3d Cir. 1981).

5. Governnent action against a prisoner, in
retaliation for the exercise of First Amendnent rights, is
actionabl e under § 1983. M house, 625 F.2d 371, 374 (3d Cr.
1981). “[Aln otherwi se legitimte and constitutional governnent

act can becone unconstitutional when an individual denonstrates
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that it was undertaken in retaliation for his exercise of First
Amendnent speech.” Anderson, 125 F.3d at 161.

6. In order to prevail on a retaliation claim a
plaintiff must prove: (1) that he engaged in protected activity;
(2) that he was subject to adverse actions by a state actor; and
(3) the protected activity was a substantial notivating factor in
the state actor’s decision to take adverse action. Anderson, 125
F.3d at 161. |If the plaintiff proves these elenents, the burden
shifts to the state actor to prove that it would have taken the

sane action without the unconstitutional factors. M. Healthy,

429 U.S. at 287. In the prison context, the state actor may
rebut the Plaintiff’'s claimby showi ng that their actions were
notivated by | egitimte penol ogi cal objectives.

7. Testinony at a state Senate Conm ttee hearing and
participation in newspaper interviews are protected First
Amendnent activities.

8. Transfer froma Comrunity Corrections Center,
where an inmate has significant liberties, to a State
Correctional Institution, is an adverse action.

9. Krug nmade the decision to return Nanayakkara to

prison.
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Causation

10. In order to prevail on a retaliation claim a
plaintiff nmust prove that their protected activity was a
substantial notivating factor in the state actor’s decision to

t ake adverse action against them See Hall v. Evans, 842 F.2d

337 (11th Gr. 1988)(No. 86-8782, unpublished slip op. at 2).
See also Wod v. Cohen, No. 96-3707, 1998 W. 88387 at *8 (E.D.

Pa. 1998).

11. Nanayakkara proved that retaliatory ani nus was a
substantial factor in Krug's decision to return himto prison.

12. The State contends that prisoners should be
required to prove that there was no | egitimte penol ogi cal
justification for a chall enged decision. Under this formnulation,
the existence of any legitinmate objective would insulate state
actors fromliability, even if the official did not base their
deci sion on that objective. This standard is not sufficient to
protect constitutional rights. The State nust do nore than prove
that proper reasons for a chall enged decision existed in the
abstract. |f an individual proves that retaliatory aninus was a
substantial factor in an adverse decision by a state actor, the
state actor nust prove that they would have taken the sane action
against the individual, at the sanme tine, on the basis of the

proper reasons alone. See M. Healthy, 429 U S. at 287.' The

! Courts are divided over the proper standard for
proving causation in First Amendnent retaliation cases involving
prisoners. See, e.qg., MDonald v. Hall, 610 F.2d 16, 18 (1st Gr.

(continued. . .)
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state actor could neet this burden by show ng that they were
notivated by a concern for community safety or institutiona
di sci pl i ne.

13. The State did not establish that it would have
returned Nanayakkara to prison on the basis of his dishonesty and
difficulty in therapy. Krug was not notivated by legitimte
goal s of the correctional institution. Nanayakkara did not
threaten community safety or institutional discipline. If
Nanayakkara had not testified before the Senate Committee, he

woul d not have been returned to prison on August 8, 1995.

(... continued)

1979) (requiring prisoner to prove that adverse action would not
have occurred but for retaliation); Barnett v. Centoni, 31 F.3d
813, 815-16 (9th Cr. 1994)(requiring prisoner to prove that there
was no |legitimte penological justification for challenged
action); Abdul -Akbar v. Departnent of Corrections, 910 F. Supp.
986 (D. Del. 1995)(sane), aff’'d, 111 F.3d 125 (3d Cr. 1997)
(Table); cert. denied, 118 S. Ct. 144 (1997).

The Third Circuit has not addressed this issue in a
publ i shed opinion. [In an unpublished opinion, Brooks-Bey V.
Kross, No. 94-7650, slip op. at 8 n.1 (3d Gr. 1995), the court
rejected the “but for” test to the extent that it places a greater
evidentiary burden on the plaintiff.” Wile unpublished opinions
are not binding on this court, the Brooks-Bey opinion is
i nstructive.

In this case, while legitimte reasons for Krug's
actions existed in the abstract, his decision was not based on
those factors alone. Nanayakkara proved that “but for” his
protected activities, he would not have been returned to prison.
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Qualified I nmunity

14. CGovernnent officials performng discretionary
functions are shielded fromliability for noney danages, provided
their conduct does not transgress “clearly established statutory
or constitutional rights” of which a reasonable public official

woul d know. Harlow v. Fitzgerald, 457 U. S. 800, 818 (1982); see

al so Anderson v. Creighton, 483 U S. 635 (1987); Gant v. City of
Pittsburgh, 98 F.3d 116, 123-24 (3d Cr. 1996).

15. “An act taken in retaliation for the exercise of a
constitutional right is actionable under section 1983 even if the
act, when taken for different reasons, would have been proper.”

Franco v. Kelly, 854 F.2d 584, 590 (2d G r. 1988) (guoting

Howl and v. Kilquist, 833 F.2d 639, 644 (7th Gir. 1987)).

16. It is well-settled that prison officials cannot
take retaliatory action against a prisoner for exercising First

Amendment rights. See Brooks v. Andolina, 826 F.2d 1266, 1268-69

(3d Gr. 1987); M/l house, 625 F.2d at 374.

17. Nanayakkara proved, by a preponderance of the
evi dence, that Krug s decision to return himto prison was
motivated by retaliatory aninus.? Therefore, Krug is not

protected by qualified i munity.

2 In cases that require proof of a governnent officials’
unconstitutional notive, the Third G rcuit has held that the
plaintiff nmust prove inproper notive by a preponderance of the
evidence. Gant v. Gty of Pittsburgh, 98 F.3d 116, 125-26
(1996). Nanayakkara nmet this standard, but he did not prove
Krug’s inproper notive by clear and convi nci ng evidence. See,
Crawford-El v. Britton, 93 F.3d 813 (D.C. Cr. 1996)(en banc),
cert. granted, 117 S.Ct. 2451 (1997).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AM THA NANAYAKKARA, : ClVIL ACTI ON
Plaintiff :

V.

EDWARD KRUG and

TONYA SHUEY, :
Def endant s. : NO. 95- CV-6418
J. M KELLY, J. MARCH , 1998

AND NOW t hi s th day of March, 1998, based upon the

attached Findings of Fact and Conclusions of Law, it is hereby

ORDERED t hat :
1. Judgnent is entered in favor of Plaintiff Amtha
Nanayakkara and agai nst Def endant Edward Krug, in
t he amount of $32, 500. 00.
2. Judgnent is entered in favor of Defendant Tonya

Shuey and against Plaintiff Amtha Nanayakkar a.

BY THE COURT:

JAMES M@ RR KELLY, J.



