IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANLEY B. CRUMPTON, : ClVIL ACTI ON
Plaintiff, :
V. : 97- 3814

MARVI N T. RUNYON
Post master CGeneral U. S. P.S.,

Def endant .

VEMORANDUM

R F. KELLY, J. MARCH, 19, 1998
Stanley B. Crunpton ("Plaintiff"), has brought this
action against Marvin T. Runyon, the Postmaster Ceneral of the
United States Postal Service ("Defendant"), alleging sexual
discrimnation and retaliation in violation of Title VII of the
Gvil Rights Act of 1991. 42 U S.C. 8 2000e et. seq. Plaintiff
seeks conpensatory danmages, punitive damages, back pay, overtine,
and benefits. Presently before this Court is the Defendant’s
Motion for Sunmary Judgnent pursuant to Rule 56 of the Federal
Rules of G vil Procedure. For the reasons that follow,
Def endant’s Motion is granted in part.
I . EACTS.
Plaintiff is enployed as a "letter carrier"” by
Defendant. Plaintiff alleges that from 1993 until Septenber 13,
1997, he was sexual ly harassed by Crystal Thonpson (" Thonpson"),

his supervisor.! Specifically, at his deposition, Plaintiff

1 On Septenber 13, 1997, Plaintiff received a requested
transfer to another facility and no | onger has contact with



testified to the followi ng acts of sexual harassnment by Thonpson
1. I n August or Septenber 1993 Thonpson rubbed
Plaintiff’ s buttocks.
2. In March or April 1994 Thonpson bent over
Plaintiff’ s back.
3. Sonetinme in 1994 Thonpson directed sexual | ooks
and vi bes towards Plaintiff.
4. I n August or Septenber 1995 Thonpson pl aced her
hand on Plaintiff’s buttocks.
5. Sonetinme in 1995 Thonpson directed sexual | ooks
and novenents towards Plaintiff.
6. On June 11, 1996, Thonpson rubbed Plaintiff’s
| egs.
7. Sonetinme in 1996 Thonpson directed sexual | ooks
toward Plaintiff and rubbed his hand.
Additionally, Plaintiff clains that Rachel Wite
("White"), Thonpson's supervisor, retaliated against himfor
conplaining to the Equal Enpl oynment OCpportunity Comr ssion
("EECC") about Thonpson’ s conduct.
1. STANDARD.
Summary Judgnent is proper “if there is no genuine
issue of material fact and the noving party is entitled to a

judgnment as a matter of law” Feb. R Qv. P. 56(C); Anderson v.

Li berty Lobby Inc., 477 U.S. 242, 247 (1986). Defendant, as the

noving party has the initial burden of identifying those portions

Thonpson or Wi te.



of the record that denonstrate the absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 325

(1986). Then, the non-noving party nmust go beyond the pleadings
and present “specific facts showing that there is a genuine issue
for trial.” Fep. R Qv. P. 56(c¢). |If the court, in view ng al
reasonabl e i nferences in favor of the non-noving party,

determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. Celotex, 477 U S. at 322; Wsni ewski

v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Cir. 1987).

I11. DI SCUSSI ON.

Title VII is the exclusive renedy available to a
federal enployee who clains to have been discrimnated against in

enpl oynent.  Abdul | ah-Johnson v. Runyon, No. 94-5240, 1995 W

118268, at * 4 (E.D. Pa. Mar. 8, 1995). It is well settled that

exhaustion of admnistrative renedies is a prerequisite to

filing a Title VI action in federal court. Metsopulos v.

Runyon, 918 F. Supp. 851, 857 (D.N.J. 1996)(citing Brown v. Gen.

Servs. Admin., 425 U S. 820, 832 (1976)). Defendant seeks to bar

Plaintiff fromintroducing any evi dence concerning the alleged
sexual harassnent that occurred before June 11, 1997 for failure
to exhaust admi nistrative renedies.

Title 29 of the Code of Federal Regulations at Part
1614 sets forth the adm nistrative process that a federal
enpl oyee who clainms to have been discrimnated agai nst nust
follow 29 CF. R Part 1614. The regul ations provide that an

aggri eved enpl oyee has 45 days fromthe date of the incident of



di scrim nation to contact an EEOC counsel or for infornal
preconpl ai nt counseling. 29 CF.R 1614.105(a). If infornmal
counseling is unsuccessful, an enployee nust file a formnal
conplaint with the agency within 15 days of receiving Notice of
Final Interview 29 C.F.R 1614.106(b). Once the agency issues
a final decision, an enpl oyee has 90 days to file suit in federa
court. 29 CF. R 1614. 408.

A. Clains Barred for Failure to Exhaust Adm nistrative

Renedi es.

In 1993, Plaintiff contacted an EEOC counsel or
conpl ai ni ng of sexual harassnent and race discrimnation.? After
receiving Notice of Final Interview, Plaintiff filed a form
conpl aint, however, he failed to include his sexual harassnent
claim Plaintiff’s formal conplaint was accepted but only as to
race discrimnation and Plaintiff failed to dispute that this
i ssue was properly identified. Plaintiff abandoned his sexual
harassnment claimw thout exhausting his adm nistrative renedi es,
therefore, he cannot revive this claimin district court.

Plaintiff’s second contact with the EEOCC occurred on
February 21, 1996. At his deposition, Plaintiff testified to
four acts of sexual harassnent that allegedly occurred nore than

45 days before February 21, 1996. Plaintiff clains that it is

2 Plaintiff filed two preconplaints, one alleging racial
di scrimnation by Robert Cark for placing Plaintiff on Enmergency
Of Duty Status, and another alleging sexual harassnment by
Crystal Thonpson. On May 11, 1994, both clainms were consolidated
and thereafter considered together under file nunber 1-C 191-
1036-94.



unnecessary for each instance of sexual harassnment to be brought
to the attention of the EEOCC and that nmere reference to the years
1993 to 1996, inclusively, in each of Plaintiff’'s conplaints is
sufficient. Plaintiff’s argument is incorrect. To hold
otherwise would allow Plaintiff to circunvent the applicable

adm ni strative procedures. Because Plaintiff failed to tinely
contact the EEOC regardi ng these acts, they are also barred from
the current litigation for failure to exhaust adm nistrative
renmedi es.

B. Hostil e Work Envi ronnment Sexual Harassnent.

Next, Defendant argues that summary judgnent is proper
because Plaintiff has failed to establish a prim facie case of
hostil e work environment sexual harassment. To establish his
prima facie case, Plaintiff nmust prove that (1) he was
intentionally discrimnated agai nst because of his sex; (2) the
di scrim nation was pervasive and regular; (3) he was
detrinmentally affected by the discrimnation; (4) a reasonable
person of the sane sex would al so have been detrinentally
affected by the discrimnation; and (5) respondeat superior

l[iability. Bonenberger v. Plynouth Township, 132 F.3d 20, 25 (3d

Cr. 1997).

Def endant argues that because evi dence of harassnent
occurring prior to June, 11, 1996, is barred for failure to
exhaust adm nistrative renedies, there is insufficient evidence
that the alleged discrimnation was "pervasive and regular.” To

rise to the level of a hostile work environnent, the conduct



conpl ained of "nust be sufficiently severe or pervasive ‘to alter
the conditions of [the victinms] enploynent and create an abusive

wor ki ng environnent.’™ Meritor Sav. Bank FSB v. Vinson, 477 U.S.

57, 67 (1986). This is to be determ ned "fromthe perspective of
a reasonabl e person in the plaintiff’s position, considering *al

the circunstances.’” Oncale v. Sundowner O fshore Servs., Inc.

_US __, 118 SO 998, No. 96-568, 1998 W 88039, at *4 (U.S.
La. Mar. 4, 1998) These circunstances "include the frequency of
the discrimnatory conduct; its severity; whether it is
physically threatening or humliating, or a nere offensive
utterance; and whether it unreasonably interferes with an

enpl oyee’s work performance.” West v. Philadelphia Elec. Co., 45

F.3d 744, 753 (3d Gr. 1995)(citing Harris v. Forklift Sys.,

Inc., 510 U.S. 17, 21 (1993)).

Plaintiff testified to two incidents of sexual
harassnent that are properly before this Court. First, Thonpson
rubbed Plaintiff’s legs during a neeting on June 11, 1996.
Second, Thonpson directed sexual |ooks toward Plaintiff and
rubbed his hand sonetine in 1996. As a matter of |aw, these
incidents do not rise to the level of a hostile working
envi ronment .

The acts all eged occurred infrequently and are not
severe enough to alter the conditions of Plaintiff’s enpl oynent.

See, MG aw v. Weth-Ayerst Lab., Inc., No. 96-5780, 1997 WL

799437, at *6 (E.D. Pa. Dec. 30, 1997); Cooper-Ni cholas v. Gty

of Chester, No. 95-6493, 1997 W. 799443, at * 3 (E.D. Pa. Dec.




30, 1997). Plaintiff did not state that he felt threatened or
hum |iated by these acts, nor did Plaintiff state that these acts
interrupted his work performance. 1d. Considering the totality
of the circunstances, Plaintiff was not subjected to "pervasive
and regul ar” harassnment, therefore, Sunmary Judgnent as to
Plaintiff’s hostile work environment claimw || be granted.

C. Quid Pro Quo Sexual Harassnent.

Plaintiff indicates that he has stated a claimfor quid
pro quo sexual harassnment. This issue is not addressed by the

Defendant. A claimfor quid pro quo sexual harassnent is stated

when it is alleged that an individual’s subm ssion to or
rejection of "unwel come sexual advances, requests for sexual
favors, and other verbal or physical conduct of a sexual nature”
(1) is made an explicit or inplicit termor condition of

enpl oyment or (2)is used as the basis for enploynment decisions

affecting such individual. Bonenberger, 132 F.3d at 27 (citing

Robi nson v. City of Pittsburgh, 120 F.3d 1286, 1296 (3d Gr.

1997) .

Plaintiff contends that on January 20, 1996 he was
pl aced on Energency Of Duty Status because he rejected
Thonpson’ s advances. Defendant contends that Plaintiff was
pl aced on Enmergency Of Duty Status for failure to collect first
class mail on tinme. This issue of fact precludes Summary

Judgnent at this tine. Plaintiff’s claimfor quid pro quo sexual

harassnent may proceed to trial

D. Ret al i ati on.




Def endant maintains that there is an insufficient
causal link between Plaintiff’s protected conduct and Wite's
enpl oyment action against himwhich is fatal to Plaintiff’s
retaliation claim To establish a prima facie case of
retaliation, Plaintiff nmust show that (1) he was engaged in
protected activity; (2) he was subjected to an adverse enpl oynent
action, and (3) there is a causal |ink between the protected

activity and the adverse enploynment action. Wodson v. Scott

Paper Co., 109 F.3d 913, 920 (3d Cir. 1997), cert. denied,

UsS _, 118 S .. 299 (1997). Plaintiff argues that his 1996
EECC conplaint is the basis for his retaliation claimand that
this establishes the necessary causal |ink.

Plaintiff contacted the EEOC on February 21, 1996. Any
adverse enpl oynent action taken against Plaintiff in retaliation
for this contact woul d have necessarily occurred after that date,
yet none is revealed by the record. Thonpson proposed that a
Letter of Warning be placed in Plaintiff’s file on May 22, 1997,
however, because that letter was never formally issued, it did
not adversely affect Plaintiff. Robinson, 120 F.3d at 1300.
Plaintiff has failed to offer evidence of an adverse enpl oynent
action taken against Plaintiff after February 21, 1996,
therefore, Summary Judgnent as to Plaintiff’s claimfor
retaliation is granted.

E. Puni ti ve Danmnges.

No Court in this circuit has yet addressed whether or

not punitive danmages are recoverable against the United States



Postal Service ("USPS") under Title VII. Section 198la provides:
(1) Determination of punitive damages

A conpl aining party may recover punitive danages under
this section against a respondent (other than a governnent,
government agency or political subdivision) if the
conpl aining party denonstrates that the respondent engaged
in a discrimnatory practice or discrimnatory practices
with malice or with reckless indifference to the federally
protected rights of an aggrieved individual.

42 U.S.C. § 1981a(b)(1)(enphasis added). Thus, the issue is
whet her the USPS is a "governnment agency" and thus exenpt from
awards for punitive damages under Title VII.

The majority of courts that have considered this issue
have held that the USPS is a governnental agency and is therefore

exenpt from awards for punitive danages. Baker v. Runyon, 114

F.3d 668 (7th Gr. 1997); Robinson v. Runyon, _ F. Supp. __, No
3:97Cv7018, 1997 W. 784204 (N.D. Onio Dec. 8, 1997); Ausfeldt v.

Runyon, 950 F. Supp 478 (N.D.N. Y. 1997); develand v. Runyon, 972

F. Supp. 1326 (D. Nev. 1997); Tuers v. Runyon, 950 F. Supp. 284

(E.D. Cal. 1996); MIller v. Runyon, 932 F. Supp. 276 (MD. Al a.

1996); but see Roy v. Runyon, 954 F. Supp. 368 (D. Me. 1997).

Likewse, | hold that Plaintiff is not entitled to punitive
damages in this action.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANLEY B. CRUMPTON, : ClVIL ACTI ON
Plaintiff, :
V. : 97- 3814

MARVI N T. RUNYON
Post master CGeneral U. S. P.S.,

Def endant .

ORDER

AND NOW this 19th day of March, 1998, upon
consi deration of Defendant Marvin T. Runyon’s Mdtion for Summary
Judgnent, and Plaintiff Stanley B. Crunpton’s Response thereto,
it is hereby ORDERED that said Mdtion is GRANTED in part and
DENI ED in part.

1. Sunmary Judgnment is GRANTED as to Plaintiff’s
clainms for hostile work environnment sexual harassnent,
retaliation, and punitive damages.

2. Summary Judgenent is DENIED as to Plaintiff’s

claimfor quid pro quo sexual harassnent.

BY THE COURT:

Robert F. Kelly J.



