IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARIA D AMCO Administratrix : ClVvIL ACTI ON
of the Estate of FRANCES :
GAGLI ARDI
V.
PANASONI C CORPORATI ON ; NO. 96-5238

MEMORANDUM

WALDMVAN, J. March 11, 1998

This is a products liability case. Plaintiff Mria
D Arico is suing as the admnistratrix of the estate of Frances
Gagliardi. Plaintiff alleges that on July 5, 1995 a portable
tel evision set manufactured by defendant ignited and started a
fire which caused fatal injury to decedent and damage to her
residence in Philadelphia. Plaintiff filed a conplaint in the
Phi | adel phia Court of conmon Pl eas asserting product clains based
on strict liability, breach of warranty and negli gence.
Plaintiff alleged that the tel evision had defects in design and
manuf acture; that in breach of inplied and express warranties it
was at the time of sale in a “defective and dangerous condition”;
and, was negligently designed and nmanuf act ur ed.

Def endant tinely renoved the action to this court.
The court has subject matter jurisdiction pursuant to 28 U S.C
§ 1332(a).

The court entered a scheduling order on March 21, 1997

directing the parties to conplete discovery by Novenber 22, 1997



and to be prepared for trial by January 1, 1998.

Def endant has filed a Motion for Sanctions by which it
seeks to preclude plaintiff fromoffering any testinony or
evidence at trial as a sanction for her repeated failure to honor
di scovery obligations and court orders. To preclude plaintiff
from presenting any evidence is, of course, tantanmount to a
di sm ssal of her conplaint and the court will consider
defendant’ s notion accordingly. Defendant has also filed a
Motion for Sumrmary Judgnent. Defendant contends that plaintiff
not only failed to provide discovery but also has failed to
produce evi dence to support her cl ains.

A court may dism ss an action as a sanction against a
party who fails to obey an order to provide discovery. See Fed.
R Cv. P. 37(b)(2)(C. A court nmay dism ss an action as a
sanction against a party who fails to conply with the Federal
Rul es of Civil Procedure, including discovery rules, or any order
of the court. See Fed. R GCv. P. 41(b). A court also has the
i nherent power to dism ss a case that cannot be di sposed of
expedi tiously because of the willful inaction or dilatoriousness

of a party. See Chanbers v. NASCO Inc., 501 U S. 32, 34 (1991);

Link v. Wabash R R Co., 370 U S. 626, 630-32 (1962); see also,

Hew ett v. Davis, 844 F.2d 109, 114 (3d Cr. 1988).

By letter of April 10, 1996, defendant requested the



opportunity to inspect the location of the fire. Defendant
reiterated the request in letters of May 1, 1996, Cctober 8,
1996, January 16, 1997, April 21, 1997 and May 19, 1997. These
requests were ignored. No access was granted. On July 3, 1997,
def endant sought an order conpelling plaintiff to arrange for
access to the prem ses at which the fire occurred so a defense
expert could conduct an inspection. On July 21, 1997, the court
granted defendant’s notion and ordered plaintiff to provide
access within twenty days. Plaintiff never provi ded defendant
Wi th access or, until February 9, 1998, offered any expl anation
for the failure to do so. On that date, plaintiff advised the
court that the prem ses had been turned over to decedent’s
insurer, State Farm |l nsurance Conpany. Plaintiff does not state
when this occurred or why she failed for up to 22 nonths to
relate this information

On March 1, 1996 defendant served interrogatories and
docunent requests upon plaintiff. By letters of April 16, 1996,
January 16, 1997, March 13, 1997, April 24, 1997 and May 19,
1997, defendant persisted in asking plaintiff to respond to these
di scovery requests. Defendant received virtually no responsive
di scovery.

On July 3, 1997, defendant filed a notion to conpel
plaintiff’s responses to the | ong outstanding di scovery requests.

On July 21, 1997, the court granted defendant’s notion and



ordered plaintiff to respond to all outstandi ng discovery
requests within twenty days. Plaintiff failed to do so.
In assessing a notion to dismss as a sanction, a court

generally considers the so-called Poulis factors. See Anchorage

Assocs. v. V.1. Bd. of Tax Review, 922 F.2d 168, 177 (3d Gr.

1990); Hi cks v. Feeney, 850 F.2d 152, 156 (3d Cir. 1988); Poulis

v. State FarmFire and Cas. Co., 747 F.2d 863, 868 (3d G r.

1987).1 Not all of the Poulis factors need be satisfied to
warrant such a sanction. See H cks, 850 F.2d at 156.

Def endant has not asked for sanctions agai nst counsel
pursuant to 28 U.S.C. § 1927, and there is no suggestion that
counsel directed or encouraged plaintiff to refuse to provide
di scovery or to honor court orders. The court nust assune that
plaintiff is personally responsible for her substantial failures
to engage in discovery.?

The inability during the allotted di scovery period to

1 These factors include the extent of the party’s
responsibility for the failure properly to litigate; prejudice to
the adverse party; any history of dilatoriness by the
recalcitrant party; the willfulness of the offending conduct; the
adequacy of other sanctions; and, the nerit of the underlying
cl ai ns.

2 After six nonths of allotted discovery marked by nearly
total non-conpliance by plaintiff, two nonths after entry of a
court order directing plaintiff to conply with her discovery
obligations and after the instant notion was filed, plaintiff’'s
counsel sought |leave to withdraw. He suggested that a new | awyer
m ght be nore successful in working with plaintiff under a “new
scheduling order.” It would be manifestly unfair and unsound to
permt a party who has thwarted the discovery process and ignored
court orders to delay further the resolution of an action by
effectively starting all over again with the same or a new

| awyer.



obtai n basic and essential information froma plaintiff regarding
her clainms and theories of liability is clearly prejudicial to a
defendant in its attenpt to defend agai nst and obtain a pronpt

resolution of a |lawsuit. See Adans v. Trustees, N.J. Brewery

Trust Fund, 29 F.3d 863, 874 (3d G r. 1994) (prejudice

enconpasses deprivation of information from non-cooperation wth
di scovery and the need to expend resources to conpel discovery).
Al so, the failure to grant access to the site of the fire or
tinely to provide information to facilitate

defendant’s ability to secure access through a third party is
prej udi ci al .

Def endant is not conpl ai ni ng about an isol ated breach
of the federal rules. This case was renoved al nost two years
ago. Plaintiff has been totally recalcitrant in honoring her
di scovery obligations throughout this period. Plaintiff
di sregarded nunerous attenpts by defendant to obtain answers to
routine discovery requests, as well as court orders conpelling
di scovery. Plaintiff’'s persistent failure to honor discovery
obligations and court orders directing her to cooperate with
di scovery nust be viewed as willful, if not flagrant. Such
tactics evince “a wllful effort to both evade and frustrate

di scovery.” Morton v. Harris, 628 F.2d 438, 440 (5th Gr.

1980) (Rul e 37(b) dism ssal warranted for continuing failure to

conply with court ordered discovery).



A nonetary sanction would have to be quite substanti al
to be commensurate with or likely to deter the type of persistent

and egregious violations at issue. See National Hockey lLeague v.

Metropolitan Hockey Cub, Inc., 427 U. S 639, 643 (1976). A

meani ngf ul nonetary sanction in this case would likely rival
dismssal in palatability, particularly in view of the dearth of
evi dence to support her clains.

The neritoriousness of a claimnust be determ ned from

the face of the pleadings. See C. T. Bedwell & Sons v.

International Fidelity Ins. Co., 843 F.2d 683, 696 (3d Gr.

1988); Poulis, 747 F.2d at 870. This factor, therefore, is of
limted practical utility in assessing dismssal under Rule 37 or
41. If a claimas alleged lacks nerit, it would be subject to
di sm ssal under Rule 12(b)(6) w thout the need to wei gh other
factors. Plaintiff’s facial allegations are sufficient to
withstand a Rule 12(b)(6) notion. Nevertheless, the court cannot
conscientiously characterize plaintiff’s clains as neritorious in
view of her refusal to subject themto scrutiny through the
normal di scovery process.

Plaintiff’s flagrant violation of the federal rules and
court scheduling and di scovery orders, the resulting delay and
di version of resources, the absence of justification and the
prejudice to defendant particularly mlitate in favor of

dismssal. Plaintiff invoked the judicial process and then



effectively thwarted di scovery and refused properly to litigate
this action. The jurisprudence on sanctions for abuse of the
judicial process and the power of a court to nmanage its docket
can have little practical neaning or effect if a court were not

to take strong action in these circunstances.



Had plaintiff not also failed to produce evidence
sufficient to sustain her product clains, dismssal under Rule
37(b)(2)(C) and 41(b) woul d be appropriate.

Once the novant denonstrates an absence of genui ne
i ssues of material fact, to avert summary judgnent the non-novant
nmust establish the existence of each el enent on which he bears

the burden of proof. J.F. Feeser, Inc. v. Serv-A-Portion, Inc.,

909 F.2d 1524, 1531 (3d Gir. 1990) (citing Cel otex Corp. V.

Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499 U S. 921

(1991). The non-noving party may not rest on his pleadi ngs but
must cone forward with evidence fromwhich a reasonable jury
could return a verdict in his favor. Anderson, 479 U S. at 248;

Wllians v. Borough of West Chester, 891 F.2d 458, 460 (3d Cr.

1989); Whods v. Bentsen, 889 F. Supp. 179, 184 (E. D. Pa. 1995).

“A conplete failure of proof concerning an essential el enent of
the non-noving party’s case necessarily renders all other facts

immaterial.” Celotex Corp., 477 U S. at 323.

The only evidence submtted by plaintiff is the report
of an assistant Fire Marshall reflecting his investigation at the
fire scene, the report of a physician reflecting Ms. Gagliardi’s
condition and her treatnent at St. Agnes Medical Center and the
postnortemreport of a nedical exam ner. The pertinent facts
di scernible fromthe record and uncontroverted or viewed nost

favorably to plaintiff are as follow



On July 5, 1995, a fire erupted in the first floor
front roomof Frances Gagliardi’s home in Phil adel phi a.
Firefighters found Ms. Gagliardi unconscious but breathing on the
ki tchen floor near the rear door of the house and rescuers
transported her to St. Agnes Medical Center. It appeared that
Ms. Gagliardi “had been overcone by snoke.” She was in “noderate
to severe respiratory distress” and had second and third degree
burns on the face, neck and chest. She died three days |later at
the age of 68 from“conplications of thermal injuries.” M.
Gagl i ardi had hypot hyroi di sm and showed sone signs of denentia
and Al zheinmer’s disease. There were no snoke detectors in M.
Gagliardi’s dwelling at the tine of the fire.

An assistant Fire Marshall fromthe Phil adel phia Fire
Departnent pronptly investigated the fire. He concluded that the
fire began in a small portable television set. The television
whi ch was manufactured ten years earlier by defendant was | oaned
to Ms. Gagliardi by a neighbor about a nonth before the fire.

Pennsyl vani a has adopted 8 402A of the Restatenent
(Second) of Torts, inposing strict liability on the manufacturers

and sellers of defective products. See Giggs v. BIC Corp., 981

F.2d 1429, 1431 (3d Gr. 1992); Wbb v. Zern, 220 A 2d 853, 854

(Pa. 1966). To sustain a strict product liability claima
plaintiff rmust prove that the product was defective, that the
defect existed at the time the product left the defendant’s
control and that the defect in the product proximtely caused

plaintiff’s injuries. Giggs, 981 F.2d at 1432 (citing Berkebile

9



v. Brantly Helicopter Corp., 337 A 2d 893, 898 (Pa. 1975));

VWalton v. Avco Corp., 610 A 2d 454, 458-59 (Pa. 1991); Roselli v.

General Electric Corp., 599 A 2d 685, 688 (Pa. Super. 1991).

Def endant correctly contends that plaintiff has
presented no direct evidence of a design or manufacturing defect
in the portable television and the assistant Fire Marshall’s
report identifies no specific defect in the television which
caused the fire. Contrary to defendant’s assertion, however, the
absence of an expert opinion on each el enent of proof does not
necessarily foreclose a strict liability claim A plaintiff my
prove a defect through circunstantial evidence of a mal function.

Rogers v. Johnson & Johnson Prods., Inc., 565 A 2d 751, 754 (Pa.

1989)); Surowi ec v. General Mtors Corp., 672 A 2d 333, 335 (Pa.

Super. 1996).

There is, however, a difference between evi dence
sufficient to support a finding of a defect and evi dence
sufficient to permt an inference the defect existed at the tine
of manufacture or sale. Even under the “malfunction theory,” a
plaintiff nust present circunstantial evidence sufficient to
all ow one reasonably to find that the product was defective at

the tinme it left the defendant’s control. Taylor v. Sterling

Wnthrop, Inc., 1995 W 590160, *2 (E.D. Pa. Cct. 5, 1995);

Roselli, 599 A.2d at 699. The occurrence of a fire in a consuner

product al one does not support an inference that the product was

10



defective when it left the manufacturer’s control. Wodin v.

J.C. Penney Conpany, Inc., 629 A 2d 974, 976 (Pa. Super. 1993).

To support such a finding, a plaintiff nmust present “evidence of
the mal function, of the absence of abnornmal use and of the
absence of reasonable, secondary causes.” Rogers, 565 A 2d at
754,

Plaintiff has no evidence of a specific design or
manuf acturi ng defect in the used television.® She has presented
no evi dence regardi ng the condition, maintenance, handling,
exposure or use of the television between the tinme of manufacture
and the tinme of the fire. She has presented no evidence from
which one mght elimnate realistic secondary causes, e.g.,

m shandl i ng, knocki ng, dropping or other physical traunsg,
tanpering, inproper nmaintenance, faulty repair or defective
repl acenent parts.

One sinply cannot reasonably find fromthe record
presented that the portable television was defective at the tine
it left defendant’s control. A verdict for plaintiff could only
be based on specul ati on and conj ecture.

Plaintiff’s warranty and negligence clains are
simlarly deficient. To establish a breach of an inplied

warranty of merchantability or a warranty of fitness for a

3 Plaintiff acknow edges that an el ectrical engi neer who
i nspected the television set on plaintiff’'s behalf did not
produce a useful expert report.

11



particul ar purpose, a plaintiff nust show that the product as

purchased fromthe defendant was defective. See Bardaji V.

Fl exi ble Flyer Co., 1995 W. 568483, *2 (E.D. Pa. Sept. 25, 1995)

(citing Altronics of Bethlehem Inc. v. Repco, Inc., 957 F.2d

1102, 1105 (3d Cir. 1992); Stratos v. Super Sagless Corp., 1994

W, 709375, *8 (E.D. Pa. Dec. 21, 1994). To sustain a product
liability claimbased on negligence, a plaintiff nust prove that
the product was defective, that the defect proximtely caused an
injury and that defendant failed to exercise due care in

desi gni ng, manufacturing or supplying it. MKenna v. E.|I. DuPont

DeNemours and Co., 1988 W. 71217,*2 (E.D. Pa. June 30, 1988); Von

Scoy v. Powermatic, 810 F. Supp. 131, 135 (M D. Pa. 1992).4

Plaintiff has failed to present evidence fromwhich a
jury reasonably could find that the portable tel evision was
defective at the tine it |eft defendant’s control, a finding

essential to her clains.®

4 Because a product negligence claimrequires proof of
the elenments of a strict liability claimplus |ack of due care by
t he def endant and opens the door to evidence of contributory
negli gence, such a claimis rarely pursued in tandemwith a
8 402A cl aim agai nst a manufacturer or seller.

> In plaintiff’s response, counsel asked the court to
defer ruling on the summary judgnent notion for 30 days to allow
anot her attorney to review the case who then night be in a
position further to respond in “greater detail.” The court
assunes that in fulfilling his professional responsibilities
counsel presented any avail abl e evi dence which supports
plaintiff’s clains and it is difficult to perceive just what el se
in the circunstances m ght be presented by another attorney. In
any event, the court has now waited for 32 days and not hi ng new

12



Plaintiff’s conprehensive disregard of her discovery
obligations and pertinent court orders warrants di sm ssal of her
case. Wiile seriously underm ning defendant’s ability to probe
and prepare a defense against her clains, plaintiff also failed
during the allotted period to devel op evidence sufficient to
prove those clains. Defendant is thus entitled to sumary
j udgnent .

Accordingly, defendant’s notion for summary judgnent

wll be granted. An appropriate order will be entered.

has been forthcom ng.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARIA D AMCO Administratrix : ClVvIL ACTI ON
of the Estate of FRANCES :
GAGLI ARDI
V.
PANASONI C CORPORATI ON NO. 96-5238
ORDER
AND NOW this day of March, 1998, upon

consi deration of defendant’s Mtion for Sunmary Judgnent and
plaintiff’s response thereto, consistent with the acconpanying
menorandum | T IS HEREBY ORDERED that said Mtion is GRANTED and

t he above action is DI SM SSED.

BY THE COURT:

JAY C. WALDMAN, J.



