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ORDER AND EXPLANATI ON

Plaintiff Demaris Martinez on behalf of Jose Figueroa
(Figueroa) seeks review under 42 U S.C. 8405(g) of the final
deci si on of the Conmm ssioner of the Social Security Adm nistration
("The Commi ssioner"”) denying Figueroa's claim for supplenenta
security i ncome under the Social Security Act. The parties' cross-
nmotions for summary judgnent were referred to United States
Magi strate Judge Carol Sandra Moore Wells ("Judge Wells") for a
Report and Recomrendati on. Judge Wel | s recommended that plaintiff's
noti on for sunmary j udgnent be deni ed and t he Conmi ssi oner's noti on
be granted. The plaintiff has filed objections to the Report and

Recommendation. After a de novo review of the portions of Report

and Recommendati on objected to by plaintiff, and an independent
review of the parties cross-notions and the record, | approve and
adopt Judge Wl |l s's Report and Recomrendati on. The Conm ssioner's
notion for sunmary judgnent will be granted and the plaintiff's

nmotion will be denied.



The thrust of plaintiff's objection to the Judge Wlls's
Report and Recommendation is that she erred in accepting the
finding of the Adm nistrative Law Judge (ALJ) concerning the onset
date of Figueroa's disability. The ALJ concluded that the date of
onset for Plaintiff's disability was My 1, 1992. Plaintiff
contends that when confronted with a lack of available nedical
records the ALJ did not apply the proper presunption concerning the

onset date of Figueroa's disability.' Plaintiff submits the date

! As a claimant who was deni ed chil dhood benefits prior
to the Suprene Court's decision in Sullivan v. Zebley, 493 U S
521 (1990), and pursuant to the court approved class action
settlement of the lawsuit, Zebley v. Sullivan, 1991 W 65530
(E.D. Pa.), Figueroa is entitled to favorable presunptions
concerning the onset date of his disability where there is a |ack
of avail abl e evidence concerning his nedical history. The
parties dispute which of two possible presunptions contained in
the Zebley settlenent apply to Figueroa. Plaintiff cites the
foll owi ng section of the Zebley settl enent:

For purposes of determning disability factors of
eligibility for SSI paynents, the Social Security

Adm nistration will instruct its adjudicators to infer that,
in the absence of contrary evidence (such as traumati c onset
of disability or a new inpairnent) or contrary nedi cal
judgnent, a class nenber is disabled fromthe date of the
first application for children's SSI disability paynents
which is included within the class period, if he had
subsequently been found di sabl ed under any disability
program ..

Settlenment at VII(H(1). The Conm ssioner urges that the
followi ng section of the Zebley Stipulation is applicable:

... wWhere the class nenber has not been found disabled on a
subsequent disability claimand where evidence of the past
condition is not readily available, the adjudicator w ||
determ ne, based on the nature of the inpairnment, whether it
is reasonable to presune that the class nenbers past
condition and inpairnments were as severe as they are
currently.



of onset should be January 17, 1983. Plaintiff also argues that
the ALJ's assessnent of the date of onset of the disability was
contrary to the nedi cal evidence.

| wll anplify the conclusions of Judge Wells. | agree that
the ALJ's determnation of the date of onset of Figueroa's's
di sability was properly cal cul at ed and was supported by substanti al
evidence. | also concur with Judge Wells's analysis that the ALJ
applied the appropriate Zebley presunption concerning the onset
date of Figueroa's disability. See Report and Recomendati on at
12-13. Even applying the nore favorabl e Zebl ey presunption urged
by plaintiff, there was substantial evi dence for the Comm ssioner's
determnation that the onset date was in 1992 rather than an
earlier date.? In short, there was nedical and non-nedical
evi dence denonstrating that Figueroa' s nental condition did not
rise to the level of a disability until 1992. This "contrary
evi dence" defeated any presunption that Fi gueroa was di sabl ed from
the date of his first application for SSI disability paynents in
1983.

The strongest evidence that Figueroa was not disabled unti
1992 consisted of non-nedical evidence. The ALJ appropriately
consi dered t his non-nedi cal evidence, tothe extent that it was not

i nconsistent with nedical evidence in the record. See Soci al

2 The ALJ apparently anal yzed the evidence of this case
under both presunptions and concluded that both result in an
onset date of 1992. (See Tr.15, 25,27, Findings of Fact 7,9, and
Report and Recommendati on at 14)(anal yzing the evi dence and
meki ng concl usi ons based on the nore favorabl e Zebley
presunption).



Security Ruling 83-20 (providing that where avail able nedical
evi dence does not all ow reasonabl e i nferences about progression,

non-nedi cal sources should be explored so long as it is not

contrary to the nedical evidence in the record). Prior to 1992
Fi gueroa had fewfunctional Iimtations and perfornmed a variety of
age appropriate activities. For exanple, he attended school

participated in school activities such as plays, and was on a track
team for 2-3 years. He was able to nanage noney and take public
transportation wthout assistance. See e.qg. Tr. 97-98, 100-101.
The non-nedical evidence considered by the ALJ was not
inconsistent wth the nedical evidence in the case. Wile there
was substantial nedical evidence that Figueroa did have a |ong
history of nental illness, it was clear that his synptons only
becane of marked severity in 1992. See e.qg. Tr. 151 (noting recent
"very marked changes in his behavior"); 186-7 (noting recent
exacerbation); 189 (noting that "lately his depressive synptons
have worsened"); 224 ("one of the precipitants [of Figueroa's
depression] seens to be the fact that his daughter was just born 4
months ago [in 1992]."%° It was reasonable for the ALJ to concl ude
fromthis evidence that Figueroa' s nental illness only becane so

severe in 1992 as to constitute a disability.

®  Plaintiff disagrees with the ALJ's interpretation of the

testinony of the nedical expert Dr. Hayes which the ALJ
interpreted as only being consistent with Figueroa's disability
comrencing in 1992. Although Dr. Hayes did state that Figueroa's
mental problens were "all part of the same process” begi nning
prior to 1983, she al so agreed that his problens had becone

"el evat ed" and "exacerbated"” in 1992. See Tr. 386-387. The ALJ's
interpretation of this testinony was reasonabl e.
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AND NOW this _ day of _ | 1998, it is ORDERED
t hat :
1. The Report and Recomrendati on of United States Magi strate
Judge Carol Sandra Moore Wells is APPROVED and ADOPTED;
2. The Conmi ssioner's Mtion for Summary Judgnent is
GRANTED;

3. The Plaintiff's Mtion for Summary Judgnent is DEN ED.

ANI TA B. BRODY, J.
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