IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAWRENCE E. FELDVAN : ClVIL ACTI ON
and ROBYN FELDVAN :
V.
NEW YORK LI FE | NSURANCE COVPANY NO. 97-4684
VEMORANDUM AND ORDER
HUTTON, J. March 4, 1998

Presently before the Court are the Defendant’s Notice of
Renoval (Docket No. 1), the Plaintiffs’ Mtion to Remand (Docket
No. 4), the Defendant’s Response (Docket No. 5), and the
Plaintiffs’ Reply (Docket No. 6). For the foregoing reasons, the

Mbtion to Renmand i s deni ed.

| . BACKGROUND

In this action, Plaintiffs Lawence and Robyn Fel dman sue
their insurer, the New York Life Insurance Conpany, under
Pennsyl vania |aw for churning, breach of contract, fraud, and
violating the Pennsylvania Unfair Trade Practice and Consuner
Protection Act, 73 Pa. Cons. Stat. Ann. § 201-1 (1997).
Oiginally, the Feldnmans were nenbers of the plaintiff class in

Wllson v. New York Life | nsurance Conpany, No. 94/127804, a cl ass

action lawsuit filed in the Suprenme Court of the State of New York.
However, on Cctober 30, 1995, as the case approached settlenent,
t he Fel dmans notified the WIllson court that they wi shed to opt out

of the class action settlenment in order to pursue their own claim



i n Pennsyl vania state court.

The Fel dmans commenced the present action on May 5, 1997 by
filing Praecipe to Issue Wit of Sumons in the Court of Common
Pl eas of Phil adel phia County, and fil ed their Conplaint on June 18,
1997. According to the Conplaint, the Feldmans are residents of
Mont gormery County, Pennsyl vani a, and t he Def endant i s a corporation
organi zed under the | aws of New York and headquartered i n New YorKk
Cty. 1In the 1980's, the Feldnmans purchased from agents of the
Def endant pai d-up whole |ife and universal life insurance policies
with a total face value of $360,000.00. They now claimthat the
i nsurance agents induced them to surrender these policies in
exchange for a new financial product, known as a Prem um O fset
Proposal (“POP’"), by m srepresenting the POP product’s nature and
benefits. According to the Conpl aint:

Plaintiffs were told by New York Life' s agents

as well as the illustrations used during the

sale of these policies that the purchase of

new whole life policies would entail making

annual prem um paynents for a fixed nunber of

years (typically between eight and ten years)

and then, thereafter, no additional prem uns

woul d have to be paid on the policy because

the policy would “POP” and thereafter pay for

itself.
(Pl.”s Conpl. at § 12). But instead of nmaeking the prem umpaynents
for eight to ten years, the Defendant suggested that the Fel dmans
prepay the POP policy in one lunp sum It represented that

by surrendering or borrowi ng against their

current policies and using proceeds therefrom

to make one |unp sum prepaynent of prem uns,

t hey woul d receive a new product w th higher
and increasing death benefits, cash val ues,
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surrender values and |ifetine incone, and t hat

[the Feldmans] would never have to nake an

addi ti onal prem um paynent.
(Ld. at ¢ 13). In reliance upon these representations, the
Fel dmans used their existing policies to finance the | unp-sum
pur chase of the pai d-up POP product. However, the Defendant |ater
notified themthat contrary to the sal es agent’s representations,
they would have to nmke additional prem um paynents in order to
keep the policy in force.

In their Conplaint, the Feldmans claim that the Defendant

m srepresented the nunber of out-of-pocket prem um paynments they
woul d have to make and the nature of the product being sold. They
al so charge the Defendant with m sleading themas to the benefits
of applying their existing policies to purchase the POP product,
and failing to disclose its agents’ interest 1in causing
pol i cyhol ders to ent er addi ti onal comm ssi on-generati ng
transactions. As a result of this conduct, the Fel dnmans state,
t hey

face the prospect of |osing thousands of

dollars in death benefits, cash values,

surrender values, and lifetine inconme due to

their inability or wunwllingness to pay

addi ti onal prem uns on policies they were told

would require no future premum paynents.

Pl ainti ffs have now becone uni nsurable or will

be unable to obtain additional insurance on

their life for the benefit of their famly and

their estate.

(Ld. at 7 17).%' Accordingly, they filed the present action in

Y1t is not evident fromthe Conpl ai nt whet her the Fel dmans have

continued to nake the prem um paynents to keep the policy in effect. Count I
states:
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Pennsyl vania state court, seeking unspecified conpensatory and
punitive danmages “not to exceed $75, 000" and the inposition of a
constructive trust to secure an eventual judgnent. (ld. at § 44).

On July 18, 1997, the Defendant tinely renoved the action to
this Court by filing Notice of Renpval pursuant to 28 U S.C. 88§
1441 and 1446. As the Conpl aint raises no federal question, the
Def endant prem sed jurisdictionupon diversity of citizenshi p under

28 U.S.C. § 1332(a)(1) (1997).

1. DI SCUSS| ON

A. Standard for Mdtion to Renand

In general, a defendant nay renove a civil action filed in
state court if the federal <court would have had original
jurisdiction to hear the matter. 28 U S.C. 8§ 1441(b) (1997); see
Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111 (3d Cr. 1990).

Once the case has been renopved, however, the federal court may
remand i f there has been a procedural defect in renoval, or if the
court determnes that it |acks federal subject nmatter jurisdiction

to hear the case. 28 U S C. 8§ 1447(c) (1997); see Township of

Wiitehall v. Al entown Auto Auction, 966 F. Supp. 385, 386 (E.D. Pa.

The plaintiffs have had their various policies
cancel ed due to their inability or unwillingness to
pay additional prem unms beyond the original term
agreed to between the plaintiffs and def endant.
Al'ternatively, the plaintiffs have been conpelled to
continue to rmake prem um paynments, which they could
not afford, due to their uninsureability, age or other
factors.

(ILd. at § 27). A though the Conplaint |later asks the Court to inpose a
constructive trust upon additional premuns paid to prevent the policy from

| apsing, (ld. at § 41), inplying that such paynents have been nmade, the Court
must assune there is at |east some risk that the policy will be cancel ed.
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1997). Upon a notion to remand, it is always the noving party’s
burden to establish the propriety of renoval, and all doubts as to
t he exi stence of federal jurisdiction nust be resolved in favor of

remand. See Batoff v. State Farmlns. Co., 977 F.2d 848, 851 (3d

Cr. 1992); Ilndependent Mach. Co. v. International Tray Pads &

Packaging, Inc., 1998 W. 35002, *2 (D.N.J. January 5, 1998).

In their WMdtion, the Feldmans argue that because their
Conpl aint explicitly calls for damages |ess than $75, 000.00, the
case should be remanded for failure to neet the requirenents of
federal diversity jurisdiction. Before the Court can address this
i ssue, however, it nust first address the Def endant’ s argunent t hat

the Mdtion was untinely.

B. Tineliness

28 U. S. C. 88 1446 and 1447 set forth the procedure for renoval

and remand. Under § 1447(c):

A notion to remand the case on the basis of

any defect other than | ack of subject natter

jurisdiction nust be made within 30 days after

the filing of the notice of renoval under

section 1446(a). |If at any tinme before final

judgnment it appears that the district court

| acks subject matter jurisdiction, the case

shal | be remanded.
Case law confirnms that the thirty day limt applies only to a
noti on based on a failure to foll owthe procedural requirenments of
8 1446, as opposed to a fundanental jurisdictional defect. See
Wiitehall, 966 F. Supp. at 386 (“Clearly, thethirty day tinelimt

exi sts only for procedural defects, and we nay remand for | ack of
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subject matter jurisdiction at any tine.”).

The Defendant correctly points out that the Feldmans fil ed
their Motionto Remand thirty-two days after it filedits Notice of
Renoval . However, the thirty day requirenent is inapplicable to
t he Fel dmans’ notion, because the notion goes to the existence of
federal diversity jurisdiction. See id. Therefore, the Fel dmans’
notion is tinely, and the Court may proceed to consider its

subst ance.

C. Diversity Jurisdiction

The Defendant’s Notice of Renoval invokes the Court’s
diversity jurisdiction. See 28 U.S.C. § 1332(a) (1997). To neet
the diversity statute’'s requirenents, the party seeking to
establish jurisdiction nust showthat there is conplete diversity
between the parties and that the anbunt in controversy exceeds

$75, 000, exclusive of interest and costs. See id.; Angus V.

Shiley, Inc., 989 F.2d 142, 145 (3d Gr. 1993). Here, the parties

do not dispute their diversity of citizenship, so the Court wll
proceed to the real issues: (1) whether the anobunt in controversy
really exceeds $75,000; and (2) whether by artful pleading alone
t he Fel dmans may defeat the Defendant’s statutory right to renove
this case to federal court.

In the context of a notion to remand, the defendant bears the
burden of proving that the anpbunt in controversy exceeds $75, 000,
exclusive of interest and costs. See id. at 145. Although the

Third Circuit has not spoken as to the precise standard of proof,
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in arecent case Judge Reed of this Court found that the defendant
must prove the anmount in controversy by a preponderance of the

evi dence. See Mercante v. Preston Trucking Conpany, Inc., 1997 W

230826, *2 (E.D.Pa. May 1, 1997) (analyzing the circuit split and
arriving at the preponderance standard).

I n consi deri ng whet her the defendant has nade its proof, the
Court nust determ ne the anmpbunt in controversy fromthe conpl ai nt
itself. See Angus, 989 F.2d at 145-46. The Court nust make an

i ndependent appraisal of the claim see Corwin Jeep Sales &

Service, Inc. v. Arerican Motors Sales Corp., 670 F. Supp. 591, 596

(MD.Pa. 1986), and, after a generous reading of the conplaint,
arrive at the reasonable value of the rights being litigated, see
Angus 989 F.2d at 146. This appraisal nust include not only the
reasonabl e val ue of potential conpensatory danmages, but the val ue

of potential punitive damages as well. See Bell v. Preferred Life

Assur. Soc. of Montgonery, 320 U. S. 238, 242-43 (1943) (eval uating

potential punitive damages in anobunt in controversy inquiry);
Angus at 145-46 (eval uating punitive damages cl ai med i n conpl ai nt);

Inre Othopedi c Bone Screw Products Liability Litigation, 1997 W

640771, *8 (E.D.Pa. Cctober 17, 1997). “I'A] plaintiff may not
defeat renmoval sinply by characterizing a case as involving
equi tabl e cl ains rather than damages, or by seeking | ess than the
requi site anount in controversy when the court is infornmed that the
value of the interest to be protected exceeds that anount.”
Corwin, 670 F. Supp. at 596.

In this case, the Feldmans claimthat they were induced to
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surrender insurance polices with a total face value of $360, 000,
and pai d addi ti onal unspecified anobunts to keep their POP policy in
effect after the transaction. Although they argue that the actual
premiuns paid were less than the face value of the policies
exchanged, the Feldmans also state that as a consequence of the
di sputed events their policies my be canceled entirely, and that
t hey thensel ves may be uni nsurable. This places the full val ue of
t he Fel dmans’ insurance in di spute. Furthernore, the Fel dmans seek
puni tive danmages, to which they may be entitled if they convince a

jury that the Defendant acted outrageously. See, e.qg., Dean Wtter

Reynolds, Inc. v. Genteel, 499 A 2d 637, 642-43 (Pa. 1985)

(uphol ding award of punitive damages in financial fraud case).
And, despite the Fel dmans’ argunent that di sproportional punitive

damages woul d be unconstitutional under BMNVof North Anerica, Inc.

v. Core, 116 S . C. 1589, 1598 (1996), the jurisdictional
cal cul ati on “cannot be deci ded on the assunption that a verdict, if
rendered for that anmbunt, woul d be excessi ve and set asi de for that
reason, --a statenment which could not, at any rate, be judicially
made before such a verdict was in fact rendered.” Bell, 320 U. S
at 243. Considering the above, the Court finds by a preponderance
of the evidence that the value of the Feldmans’ cl ai mreasonably
exceeds $75, 000. ?

Final ly, although the Feldmans state in the ad dammum cl ause

2 The Court notes that the Feldmans’ final Count--that seeki ng the
i mposition of a constructive trust--could alone be the basis for diversity
jurisdiction if the value of the rights to be inpounded appear to exceed
$75,000. See Corwin, 670 F. Supp. at 596 (finding jurisdictional anpbunt net
by reasonabl e val ue of equitable relief).
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that their damages do not exceed $75, 000, inclusive of punitive
damages, the Court finds that they cannot enploy this approach to
mani pul ate federal jurisdiction and defeat the Defendant’s
statutory right of renoval. Wile the Third Crcuit has yet to
pronounce on this precise issue, other circuits offer the Court

some guidance. In De Aguilar v. Boeing Co., 47 F.3d 1404, 1409-10

(5th Cr. 1995), the Fifth Crcuit rejected a plaintiff class’
attenpts to avoid federal jurisdiction by pleading an amount in
controversy “not to exceed” the then $50,000.00 jurisdictional
anount, finding that the pleading was made in bad faith. Noting
that nost states now have rules of civil procedure that permt a
plaintiff to anmend his pleadings as to damages at any tine in the
litigation, or receive whatever danages a jury determ nes
regardl ess of the anount clainmed, the Court stated:

These new rul es have created the potential for

abusi ve mani pulation by plaintiffs, who nay

pl ead for danages below the jurisdictiona

anount in state court with the know edge t hat

the claimis actually worth nore, but also

with the knowl edge that they may be able to

evade federal jurisdiction by virtue of the

pl eadi ng. Such manipulation is surely

characterized as bad faith.
ld. at 1410. District courts inthe Fourth and Ninth Crcuits have
al so arrived at the position that a plaintiff cannot defeat renoval
wth an ad dammum clause alone--at least in states where a
plaintiff can anend the pl eadings to conformwi th a final judgnent.

See Adkins v. G bson, 906 F. Supp. 345, 348 (S.D.WVa. 1995); Dunn

v. Pepsi-Cola Metro. Bottling Co., 850 F. Supp. 853, 855 (N.D. Cal.

1994). However, in Burns v. Wndsor Ins. Co., 31 F.3d 1092, 1096
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(11th Gr. 1994), the Eleventh Crcuit found that a plaintiff could
avoid federal jurisdiction in this way unless the defendant could
prove that “if plaintiff prevails onliability, an award bel owthe
jurisdictional amobunt woul d be outside the range of perm ssible
awards because the case is clearly worth nore than [the
jurisdictional anount].”

Al t hough the Third Circuit has not yet addressed the precise
issue, this Court finds that the Feldmans cannot defeat the
Def endant’ s right of renoval by their ad dammum cl ause al one. The
Fel dmans’ pleading tactic finds its intellectual origins in the

Suprenme Court’s 1938 opinion in St. Paul Mercury Indemity Co. v.

Red Cab Co., 303 U S. 283, 288 (1938). In St. Paul Mercury, the

Court held that once a defendant properly renoved a case to federal
court, the plaintiff could not defeat diversity jurisdiction by
subsequently stipulating to an anount in controversy |l ess than the
jurisdictional anount. In rendering its decision, the Court
st at ed:

W think this well established rule is
supported by anple reason. |If the plaintiff
could, no matter how bona fide his origina
claim in the state court, reduce the anobunt
of his demand to defeat federal jurisdiction
t he defendant’s supposed statutory right of
renoval would be subject to the plaintiff’s
capri ce. The claim whether well or ill
founded in fact, fixes the right of the
defendant to renove, and the plaintiff ought
not be able to defeat that right and bring the
cause back to the state court at his el ection.
If he does not desire to try his case in
federal court he may resort to the expedient
of suing for less than the jurisdictional
anount, and t hough he would be justly entitled
to nore, the defendant cannot renove.
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Id. It is upon this last sentence--where the Suprene Court
suggested that a state plaintiff could avoid federal jurisdiction
by limting his damage request--that the Feldmans ultimately rely.

Al though the last sentence would appear to endorse the
Fel dmans’ artful pleading, anorecritical inquiry denonstrates the

opposite. This is because the St. Paul Mercury Court spoke at a

time when few or no state courts permtted anendnent of pleadings
to conformwth a final judgnment, and a plaintiff who voluntarily
limted the anobunt in controversy woul d have been limted in fact
to the anmount plead. See Burns, 31 F.3d at 1096 n.6 (noting that

St. Paul Mercury predated the newcivil procedure rules). As noted

above, however, nost states--including Pennsylvania--now have
procedural rules that permt aplaintiff toreceive whatever anount
of damages justice requires, rendering such self-limtation a nere
formality of pleading. See Pa. C. C. P.R 1021 & 1033. Thi s
change in law entirely undercuts the sacrifice that the St. Paul
Mercury Court assuned a plaintiff would need to nake if he w shed
to defeat the defendant’s right of renmoval. Treating the | ast
guot ed sentence as continuing authority for the Fel drans’ maneuver

woul d contravene the St. Paul Mercury case’ s nore general hol di ng

that a plaintiff should not be able to defeat the defendant’s
statutory right of renoval at his caprice. Read in |ight of these

devel opnents inlaw, the Court finds that the St. Paul Mercury case

calls for a rejection of the Feldmans’ approach to pl eadi ng.
The Third Grcuit suggested that it would take this approach

in Angus, 989 F.2d at 146 n.4. 1In Angus, a Pennsylvania plaintiff
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sued an out-of-state defendant in state court seeking unspecified
guantities of conpensatory damages “in excess of” $20,000 and
puni tive damages “in excess of” $20, 000. The defendant renoved t he
case, asserting that the claim was in fact for nore than the
jurisdictional anpunt of $50,000. The district court agreed and
retained jurisdiction. Taking a generous reading of the
plaintiff’s conplaint, the Third Crcuit agreed. See id. at 146.
In reaching its decision, however, the Court carefully noted
that the plaintiff had not placed an upper limt upon her request
for danages. See id. In a footnote, the Court recogni zed that a
situation such as the one now before this Court would present a
different |egal issue. However, the Court noted: “It is possible
t hat the determ nati on of whether remand woul d be appropri ate when
damages of $50,000 or |ess are demanded woul d depend in part on
whet her under state law the plaintiff is [imted to the danages
clainmed.” 1d. Althoughthisis hardly a definitive source of |aw,
it indicates that the Third GCrcuit has rejected the position of
one influential treatise that the inpact of state rules of civil
procedure is, and should be, irrelevant. See 14A Charles A
Wight, Arthur R MIler, et al., Federal Practice and Procedure §
3725, at 425-27 (2d ed. 1985). If the rules of procedure are
rel evant, they can only be relevant in the sense in which the Fifth

Circuit was concerned in De Aguilar, 47 F.3d at 1410. This Court

is convinced that the Third Circuit woul d agree with the Fifth that
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aplaintiff cannot defeat otherw se valid diversity jurisdiction by
mani pul ating the ad dammum cl ause al one.

Finally, in Mercante, 1997 W. 230826, *3, Judge Reed of this
Court found that the amount 1in controversy exceeded the
jurisdictional amount  of  $50,000 although the conplaint

specifically plead danages “not in excess of $50,000.” The Court

applied Corwin Jeep, 670 F. Supp. at 596, to find from the
conplaint itself that the reasonable value of the claimexceeded
$50, 000.

G ven the above, the Court finds that where an independent
appraisal of a plaintiff’'s claim suggests that the anmount in
controversy is really greater than the jurisdictional anobunt, and
the relevant state law does not limt a plaintiff to the anount of
damages clainmed, the plaintiff cannot defeat a defendant’s
statutory right of renoval nerely by pleading damages “not in
excess of” the jurisdictional anmpbunt. Because the Court so finds
inthis case, it will not remand the Fel dmans’ case. But even if
the Third Crcuit should later take the opposite position, the
Court finds that--particularly when potential punitive damages are
consi der ed- -t he reasonabl e val ue of the cl ai mexceeds $75, 000, and
that the Feldmans plead their ad dammum clause in bad faith to

mani pul ate jurisdiction. See De Aguilar, 47 F.3d at 1410-11.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVWRENCE E. FELDVAN and : ClVIL ACTI ON
ROBYN FELDVAN :

V.
NEW YORK LI FE | NSURANCE COVPANY NO. 97-4684

ORDER

AND NOWthis 4th of March, 1998, upon consideration of the
Plaintiffs’ Mtion to Renand, the Defendant’s Response, and the
Plaintiffs’ Reply, | TI1S HEREBY ORDERED that the Plaintiff's Mtion
i s DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.



