IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENNI S CLARK : ClVIL ACTI ON
V.

ALLEGHENY UNI VERSI TY HOSPI TAL : NO. 97-6113

Newconer, J. Mar ch , 1998

MEMORANDUM

Presently before this Court are defendant All egheny
Uni versity Hospital's Mtion for Summary Judgnent, and plaintiff
Dennis Cl ark's response thereto, and defendant's reply thereto.
Al so before this Court are plaintiff's Motion for Partial Sumrary
Judgnent, and defendant's response thereto. For the follow ng
reasons, the Court will grant defendant's Mtion and deny
plaintiff's Mtion.

. | nt r oducti on

Plaintiff Dennis Clark has filed suit agai nst defendant
Al | egheny University Hospital ("Allegheny”), alleging that
Al | egheny inproperly denied himfamly |leave in violation of the
Fam |y Medical Leave Act ("FM.A"), codified at 29 U S.C. § 2601
et seq. In his Amended Conplaint, plaintiff seeks unspecified
damages, declaratory relief and reinstatenent. Defendant has
filed a tinely Answer denying plaintiff's allegations.

In February 1976, plaintiff was hired as a "service
person” in the Environnmental Services Departnent of the Medica
Col | ege of Pennsyl vani a, the predecessor to Allegheny. !

Plaintiff held the position of service person at the Medi cal

1. These facts are undi sputed unl ess otherw se stat ed.



Col | ege of Pennsylvania, and then Allegheny, until his recent
termnation. During the course of his enploynent with defendant,
plaintiff was supervised by Rick Qivere.

From 1995 t hrough early 1997, plaintiff received
several witten warnings for violations of Allegheny work rul es
gover ni ng excessive absenteeismand tardi ness. He was warned in
witing in October 1995 and Decenber 1995. He was given a final
written warning on January 3, 1996. Subsequently, he was
suspended for one day on February 5, 1996. On June 3, 1996,
plaintiff received another verbal warning for continued |ateness
and absenteeism On July 15, 1996, he was suspended for | ateness
and absent eei sm agai n; the suspension was for a period of three
days. He was given another witten warning for the sane problem
on August 22, 1996, with the proviso that any additional
violations in the subsequent sixty days would result in
termnation. Each of these actions was taken with the know edge
of plaintiff's union.?

During this sane tinme period, plaintiff also took two,
separate nulti-week periods of nedical |leave. Plaintiff was
absent from work on nedical |eave for three nonths, from February
9, 1996 through May 12, 1996. At the tine of this |eave, Jeff

Green, the Director of the Departnent of Human Resources for

2. During the course of his enploynent with Al egheny, plaintiff
was a nenber of the National Union of Hospital and Health Care
Enpl oyees, AFSCME, AFL-CIO and its affiliated District 1199C
Hi s enpl oynent was nost recently governed by a 1995 col |l ective
bar gai ni ng agreenent ("Agreenent") between All egheny and District
1199C. The Agreenent does not address the FM.A
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Al | egheny, sent plaintiff a notification that his | eave was being
desi gnated as FMLA | eave upon conpl etion of encl osed
certification forms. M. Geen's letter infornmed plaintiff that
hi s absence may fall under the FMLA, "which entitles an enpl oyee
up to twelve (12) weeks of unpaid |leave in a twelve (12) nonth
period."

The first formsent to plaintiff was a "Request for
Leave of Absence" form informng plaintiff of his rights and
responsibilities under the FMLA. The first page of the form
states, "Have you taken a Fam |y or Medical Leave in the past
twel ve nonths? If yes, how many hours?" The second page of the
formcontains a long list of information pertaining to the FMLA
and states that the enpl oyee/recipient nust "understand and agree
to the follow ng provisions.” Anmong the provisions |isted are
that "My Fam |y and Medi cal Leave shall be counted against the
annual Fam |y and Medical Leave entitlenents.”

Plaintiff signed this formand back-dated it to
February 9, 1996. His | eave was approved by Al |l egheny, East
Fall's Human Resources Coordi nator on March 8, 1996. The second
formsent to plaintiff was a "Certification of Health Care
Provi der (Fam ly and Medical Leave Act of 1993)" form This form
is identical to the formprovided as a prototype by the
Departnment of Labor in the appendices to the final regulations
i ssued for inplenentation of the FM.A

Plaintiff took an additional nedical |eave from

Decenber 3, 1996 through January 13, 1997 due to a broken finger.
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This | eave was approved by plaintiff's inmedi ate supervi sor
wi t hout know edge of the Departnent of Human Resources.

Only one week after returning fromhis |atest |eave,
plaintiff was absent again, calling out on January 20, 1997.°3
Plaintiff allegedly needed this day off fromwork to attend to
his son, pursuant to a physician's orders, due to his son's
psychotic condition. On January 20, 1997, plaintiff went with
his son for psychiatric treatnment by Dr. Ellen H Sholevar of the
Tenpl e University, Departnent of Psychiatry. On January 21,

1997, plaintiff did not go to work again; plaintiff presently
alleges that his son's condition required himto stay hone for an
indefinite period of tinme to take care of his son pursuant to Dr.
Shol evar's witten orders.

On January 25, 1997, plaintiff was term nated by
def endant for excessive absenteeism This term nation was
comruni cated by letter fromhis supervisor, which was delivered
by certified mail on January 25, 1997.

At some point, plaintiff sent defendant a doctor's note
purporting to establish that his absence was required as famly

| eave to care for his son who was experiencing psychiatric

3. The record is not entirely clear as to when plaintiff
actually inforned his enployee that he was taking |eave. 1In his
Amended Conpl aint, plaintiff avers that he contacted his
supervisor, Oivere, on January 19, 1997 to informdivere of his
inability to work the followng day. In his instant Motion,
plaintiff alleges that he contacted defendant on January 20, 1997
to informdefendant of his inability to work that day. For the
pur pose of disposition of the instant notions, this factual

di screpancy is irrel evant.



problens. The date this information was provided to defendant is
in dispute. Plaintiff alleges that the note was transmtted to
def endant on January 22, 1997. Defendant clains that this letter
was received by it after plaintiff was term nated.

After his termnation, plaintiff attenpted to obtain
reinstatenent. First, he filed a grievance under his union
contract, which was ultimately denied. The union did not appeal
this denial. Second, plaintiff filed a conplaint with the
Departnment of Labor. Shortly thereafter, the Departnent of Labor
i nvestigation was closed after a finding of no violation. This
suit foll owed.

Def endant now noves for summary judgnment agai nst
plaintiff on his sole claim- the FMLA claim Defendant first
argues that sunmary judgnent should be entered in its favor
because plaintiff is not an "eligible enpl oyee" under the FMLA in
that plaintiff did not work for Allegheny for the m ni num
required 1250 hours in the twelve-nonth period prior to his
term nation. Second, defendant clains that plaintiff has no
cl ai m under the FMLA because he took nore than twelve weeks of
approved nedical leave in the relevant twel ve-nonth period prior
to his firing.

Plaintiff, of course, opposes defendant's Mtion and
al so counter noves for partial summary judgnment. Plaintiff
argues that he is an eligible enployee because he worked the
requi site 1250 hours during the rel evant period. He also

contends that he has a valid FM.A cl ai m because the rel evant
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period for calculating his nedical leave eligibility is the
cal endar year and, as such, he had not used all of his FM.A
nmedi cal | eave prior to his term nation.

. Sunmary Judgnent St andard

The standards by which a court decides a sunmary
j udgnent notion do not change when the parties file cross

nmoti ons. Sout heastern Pa. Transit Auth. v. Pennsylvani a Pub.

Uil. Commin, 826 F. Supp. 1506 (E.D. Pa. 1993). A review ng

court may enter summary judgnent where there are no genui ne
issues as to any material fact and one party is entitled to

judgnent as a matter of law. \White v. Westinghouse Electric Co.,

862 F.2d 56, 59 (3d Cr. 1988). "The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other." Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). The evi dence presented

nmust be viewed in the |ight nost favorable to the nonnovi ng
party. 1d. at 59.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies

its burden, the burden shifts to the nonnoving party, who nust go
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beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to
interrogatories showng there is a genuine issue for trial. 1d.
at 324. Moreover, when the nonnoving party bears the burden of
proof, it must "nmake a showing sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C. I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a showi ng sufficient to establish the existence of
an el enent essential to that party's case, and on which that

party will bear the burden of proof at trial." \White, 862 F.2d

at 59 (quoting Celotex, 477 U. S. at 322). The nonnovant nust
specifically identify evidence of record, as opposed to general
avernents, which supports his claimand upon which a reasonabl e
jury could base a verdict in his favor. Celotex, 477 U S. at
322. The nonnovant cannot avoid sumrary judgnent by substituting
"conclusory allegations of the conplaint . . . with conclusory

all egations of an affidavit." Lujan v. National Wldlife Found.,

497 U.S. 871, 888 (1990). The notion nust be denied only when
"facts specifically averred by [the nonnovant] contradict facts
specifically averred by the novant." 1d.

[11. Di scussi on

The FMLA was enacted to bal ance the denands of the
wor kpl ace with the needs of famlies in a manner that m nim zes

the potential for gender-based enpl oynent discrimnation by
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ensuring that |eave is available for eligible nedical reasons and
for conmpelling famly reasons on a gender-neutral basis. 29
US C 8 2601(b). To achieve this goal, the FMLA, with certain
exceptions, provides eligible enployees the right to
reinstatenment to their forner position or an equivalent one with
t he enpl oyer at the conclusion of the approved |eave. *

The FMLA does not, however, provide | eave to every
enpl oyee. To be eligible for | eave under FMLA, an enpl oyee nust
nmeet two criteria: (1) the enployee nust have been enpl oyed by
t he enpl oyer fromwhom | eave is requested for at |east 12 nonths
fromthe date | eave commences; and (2) he or she nust have
provi ded the enployer with at |east 1250 "hours of service"
during the previous 12-nonth period. 29 U S.C. § 2611(2).°

The dispositive threshold issue in this case is the

nmeasure by which to determ ne whet her an enpl oyee has provi ded

1250 "hours of service." In this regard, the FMLA instructs that

4. The FMLA reads in pertinent part:
(1) . . . any eligible enployee who takes | eave under
section 2612 of this title for the intended purpose of
the | eave shall be entitled, on return fromsuch | eave:
(A) to be restored by the enployer to the position of
enpl oynent held by the enpl oyee when the | eave
commenced; or
(B) to be restored to an equival ent position with
equi val ent enpl oynent benefits, pay, and other terns
and conditions of enpl oynent.

29 U.S.C. 8§ 2614(a)(1).

5. An "eligible enployee" is defined as an enpl oyee who has been
enpl oyed: (i) for at least 12 nonths by the enployer with respect
to whom | eave i s requested under section 2612 of this title; and
(ii) for at least 1,250 hours of service with such enpl oyer
during the previous 12-nonth peri od.

29 U S.C § 2611(2)(A).



"hours of service" nust be determ ned by the sane principles used
in the Fair Labor Standards Act ("FLSA"), codified at 29 U S.C. 8§
207, and by regul ations created pursuant to that act, to
determ ne "hours of work" for paynent of overtinme conpensati on.
29 U.S.C. § 2611(2)(0O).°

"Under FLSA standards, an enployee only gets credit
toward the FMLA 'hours of service' requirenent if the enpl oyee

actually worked the hours in question." See Robbins v. Bureau of

Nati onal Affairs, 896 F. Supp. 18, 21 (D.C. 1995). The FLSA

provi des that "paynments nade for occasi onal periods when no work
is performed due to vacation, holiday, illness . . . and other
simlar causes" are not considered conpensation for "hours of
enploynent."’ 29 U.S.C. § 207(e)(2). Likew se, paynents -
"approxi mately equivalent to the enployee's nornmal hourly rate"
made for conparabl e periods are not conpensation for "hours of
work." 29 CF.R § 778.218.

"Appl yi ng these standards to the FMLA, paid vacation
and sick tinme are not considered 'hours of service' wthin the

meaning of 29 U S.C. 8§ 2611(2)(C." Robbins, 896 F. Supp. at 21.

6. The FM.A provides: "For purposes of determ ning whether an
enpl oyee neets the hours of service requirenment specified in
subparagraph (A)(ii), the legal standards established under
section 207 of this title [FLSA] shall apply.” 29 U S.C. 8§
2611(2) (0O .

7. The FMLA uses the term"hours of service." 29 US.C 8§
2611(2)(A)(ii). The FLSA refers to "hours of enploynent," 29
US. C 8 207(e)(2), and the regul ati ons pronul gated pursuant to
the FLSA refer to "hours of enploynent,"” "hours worked" and
"hours of work." 29 C.F.R 88 778.216, 785.1-.9. These terns
appear to be used interchangeably.
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Thus, "[i]f paid | eave is not considered 'hours of service,' it
follows logically that unpaid | eave shoul d not be consi dered
"hours of work,' as well."” 1d. (footnote omtted).

Al | egheny contends that Cark was not eligible for FMLA
| eave on January 20 through 23, 1996, because he worked only
1037. 75 hours from January 20, 1996 through January 19, 1997.
Thus Al'l egheny argues that plaintiff has no valid FM.A cl ai m
because he was not an "eligi ble enployee" as defined by the FMLA
Plaintiff rejoins that "vacation days, personal holidays, days of
suspensi on, holidays and sick days nust be counted toward his
FMLA tinme." Yet, according to the clear |anguage of the FLSA and
its regulations, neither paid | eave nor unpaid | eave are incl uded
in any cal culation of "hours of service" under the FMLA. Thus,
plaintiff cannot validly argue that his vacation days, personal
hol i days, days of suspension, holidays and sick days nust be
counted as "hours of service."

In addition, plaintiff's argunent - that this Court
shoul d consi der these days because the Agreenent counts vacation
days, holidays, suspension days, personal days and sick days as
time worked - is without nerit. The Agreenent sinply does not
address the question of whether such non-work days constitute
"hours of service" for the purposes of the FMLA. Rather, the
Agreenent addresses only an enployee's entitlenent to be paid for
such days under certain circunstances. Accordingly, the

provisions in the Agreenment upon which plaintiff relies are
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i mmaterial and have no bearing on the ultimte question of
whet her plaintiff is an eligible enployee under the FM.A.

Finally, the Court rejects plaintiff's attenpt to
create a factual dispute regarding defendant's recordkeeping with
respect to plaintiff's time cards. Despite plaintiff's
suggestion that an issue of fact remains as to defendant's
recordkeeping, plaintiff offers no conpetent evidence to support
his allegation. The Federal Rules of Cvil Procedure require
that, to avoid an entry of summary judgnent in defendant's favor,
plaintiff may not rest upon nere allegations but nust set forth
specific facts showng that there is a genuine issue for trial.
Fed. R Cv. P. 56(e). Here, plaintiff fails to neet that
burden. He sets forth no specific facts in dispute. |Instead,
his response rest entirely on unfounded, conclusory allegations.
Accordingly, the Court rejects this argunent.

Def endant havi ng established that plaintiff only worked
1037.75 hours in the 12 nonths preceding January 19, 1997, and
plaintiff having failed to offer or point to contradictory
evidence, the Court finds that plaintiff does not neet the
requirenents of 29 U S.C. § 2611(2)(A) and was not eligible for
FMLA | eave.

| V. Concl usi on

Accordingly, for the foregoing reasons, the Court wll
grant defendant's Mtion and deny plaintiff's Mtion. The Court
will enter judgnment in favor of defendant and against plaintiff.

An appropriate Order so follows.

11



12

Cl arence C. Newconer,

J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENNI S CLARK : ClVIL ACTI ON
V. :
ALLEGHENY UNI VERSI TY HOSPI TAL NO. 97-6113
ORDER
AND NOW this day of WMarch, 1998, upon

consideration of the follow ng Mtions, and any responses
thereto, it is hereby ORDERED t hat:

1. Def endant Al | egheny University Hospital's Mtion
for Summary Judgment i s GRANTED;

2. Plaintiff Dennis Clark's Mdtion for Parti al
Summary Judgnment is DEN ED;

3. JUDGVENT is ENTERED in favor of defendant and
against plaintiff on all counts of plaintiff's Conplaint; and

4. The Cerk of the Court shall mark this case
CLOSED.

AND I T IS SO ORDERED.

Cl arence C. Newconer, J.



