IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BELL ATLANTI C- PENNSYLVAN A, : ClVIL ACTI ON
| NC. :

V.

COVMUNI CATI ONS WORKERS COF AMERI CA, :
AFL-CI O, LOCAL 13000, et al. : NO. 97-4179

Newconer, J. February , 1998
MEMORANDUM

Presently before this Court are plaintiff Bell
Atl antic-Pennsylvania, Inc.'s Cross-Mtion for Summary Judgnent,
and def endants Comuni cati ons Wrkers of America, AFL-CI O, Local
13000' s and Conmuni cati ons Wbrkers of America, District 13's
response thereto. Also before this Court are defendants' Cross-
Motion for Summary Judgnent, and plaintiff's response thereto.
The parties have also filed supplenental briefs pursuant to this
Court's Order dated Decenber 18, 1997. For the follow ng
reasons, the Court will grant plaintiff's Mtion and deny the
def endants' Mbti on.

. | nt r oducti on

Plaintiff Bell Atlantic-Pennsylvania, Inc. ("Bell" or
t he "Conpany”) has filed suit under 29 U. S.C. 8§ 185, alleging
t hat defendants Conmmuni cati ons Workers of Anmerica, AFL-CI O Local
13000 and Communi cations Wrkers of Anerica, AFL-CIO District 13
(collectively referred to as the "Union") violated the parties’
col l ective bargaining agreenent ("Agreenent"”) by insisting on
submtting their Article 39 dispute to regular arbitration under

Section Bl of the Agreenent rather than to expedited arbitration



pursuant to Sections 39.07 and B2. The Conpany asks this Court
to enter a declaratory judgnent that the Union's exclusive renedy
With respect to the Article 39 dispute is through expedited
arbitration under Section B2 of the Agreenent and that the Union
may not process the instant Article 39 Dispute in Section Bl
regular arbitration

In its Answer, the Union asserts that Section 39.07 of
Article 39 permts it to elect between Section B2 expedited
arbitration or Section Bl regular arbitration. It also argues,
as a threshold matter, that the issue of whether it nmay arbitrate
its Article 39 dispute in Section Bl regular arbitration should
be decided by an arbitrator in this first instance because (1)
the issue is one of procedural arbitrability, not substantive
arbitrability, and (2) the Conpany has not exhausted the
Agreenent's grievance and arbitration procedure.

In order to provide the proper context for this
opi nion, the Court nust first describe the relevant sections of
the Agreenent and then detail the underlying facts of the instant
di spute between the parties.' Bell and the Union first ratified
t he Agreenent between The Bell Conpany of Pennsyl vani a and
Communi cati ons Workers of Anerica, AFL-CI O Local 13000 on My
17, 1943. The current Agreenent is effective from August 6, 1995
to August 8, 1998. During the 1983 negotiations, the parties

agreed to a new contract provision, subsequently called Article

1. The facts are undi sputed unl ess otherw se noted.
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39, that would allow Bell greater flexibility to reorgani ze and
form new adm ni strative work groups.
Article 39 states that enployees will be placed in
"adm ni strative groups" for the purposes of overtine
adm ni stration and sel ection of vacations and tours. (Agreenent
§ 39.01). When Bell reorganizes admni strative groups, a Bel
representative is required to neet wwth a Union representative to
bargai n about the conposition of the groups, the scheduling of
tours, overtinme procedures and vacation sel ection procedures.
(Agreenent 8§ 39.04).
Section 39.05 sets forth the standards and requirenents
for any agreenent reached on such issues:
Any agreenment reached on such issues nust be consi stent
with the provisions of the Agreenent and with the
econony of operation, good custoner service, fairness
to all enployees in the group and consideration to the
enpl oyees' w shes. Any agreenent on overtine
procedures nust have a goal of acconplishing a
reasonably equal distribution of overtinme opportunities
anong all of the qualified enployees in the group
consistent with the letter of August 3, 1971.
(Agreenent 8§ 39.05). |If no agreenment is reached within 30 days,
managenent is to inplenent the adm nistrative procedures on the
conposition of the group, the scheduling of tours, overtine
procedures and vacation sel ecti on procedures; such procedures
i npl emented nust be consistent wth the standards and
requi renments of Section 39.05. (Agreenent 8§ 39.06). |If Bell
i npl ements the procedures w thout the Union's Agreenent, the

Uni on may pursue expedited arbitration to determ ne the narrow



i ssue of whether the inplenented procedures conply with the
standards and requirenents specified in Section 39.05.
Section 39.07 specifically enunciates that:

| f managenent inplenments procedures wthout the
agreement of the Union, the Union nmay submit to
expedited arbitration the question whether the
procedures inplenented are in conpliance with the
standards and requirenents listed in 39.05.

(Agreenent 8 39.07) (enphasis added). Article 39.07 does not
permt a challenge to the underlying reorganization —only a
chall enge to the adm nistrative procedures (such as overtine
di stribution and vacation sel ection procedures). ?

Al t hough Section 39.07 specifically refers to only
expedited arbitration, the Agreenent actually has two distinct
and separate arbitration tracks - regular arbitration under
Section Bl and expedited arbitration under Section B2. Looking
beyond this two-track system the Court discovers that the
Agreement actually contains a nulti-faceted di spute resolution
schene under which all disputes over the intent and nmeani ng of
the Agreenent are subject to regular arbitration under Section Bl
and certain other disputes are subject to one of the follow ng
al ternative dispute nechanisns: (1) no arbitration; (2) expedited
arbitration under Section B2; or (3) expedited arbitration if
both parties agrees, otherw se the dispute goes to regular

arbitration. In a side letter dated January 25, 1996, the

2. Only one dispute under Article 39 has been previously
submtted to arbitration and that dispute was submtted to
expedited arbitration pursuant to Sections 39.07 and B2.
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parties also created a process for nediation of disputes under
the Agreenent. 1In the case of disputes over pronotions under
Article 22, the resolution procedure has changed over the years
fromno arbitration to expedited arbitration to regul ar
arbitration

Sections 10.06 and 10.07 provide that disputes over the
intent or alleged breaches of the Agreenent nay be processed
t hrough the Gi evance Procedure and that either Bell or the Union
may process such a dispute to arbitration pursuant to Article
13.°

Section Bl of the Agreenent sets forth the procedures
for instituting and conducting regular arbitration. For exanple,
Section Bl provides for the establishnent of a three-nmenber Board
of Arbitration, which includes a Conpany and a Uni on

representative and an inpartial Chairman; these arbitrators are

3. Section 10.06 provides:
The Conpany may initiate grievances wth the
appropriate Union President or higher Union official.
When the Conpany initiates a grievance, the same tine
limts will apply.

(Agreenment 8§ 10.06). Section 10.07 provides:
|f, at any time, a controversy should arise between the
Uni on and the Conpany regarding the true intent and
meani ng of any provision of this Agreenent or regarding
any claimthat either party has not perforned a
commitnent of this Agreenent, the controversy may be
presented for review in accordance wth the precedi ng
Sections of this Article [the Gievance Procedure]. |If
the controversy is processed under these Sections and
is not satisfactorily settled, the Union or the
Conpany, by witten notice specifying the Section of
the Agreenent alleged to be violated, may submt the
guestion under dispute to arbitration in accordance
with the provisions of Article 13 of this Agreenent.

(Agreenent § 10.07).



selected in accordance with the Voluntary Labor Arbitration Rules
of the American Arbitration Association (the "Rules").

(Agreenent 88 B1.011 and B1.023). The arbitration is then
conducted in accordance with the Rules, unless the procedure is
ot herwi se set forth in Section Bl. (Agreenent § Bl.024).

Article 13 enphasizes the limted scope of regular
arbitration under the Agreenent. Section 13.01 provides that
"[t]here shall be arbitrated only the matters specifically nade
subject to arbitration by the provisions of this Agreenent.”
(Agreenent 8§ 13.01). Section 13.02 states that:

The procedure for arbitration is set forth in Exhibit B

attached to and nade a part of this Agreenent. In

maki ng an award the Arbitration Board may not add to,
subtract from nodify or disregard any contract
provision. In no way shall this detract fromthe right
of the Arbitration Board to interpret the neaning and
application of any contract termin which the parties
hereto are in dispute as to such neani ng and
application.

(Agreenent § 13.02).

Beyond these Iimtations, the Agreenent also explicitly
excludes fromarbitration disputes over certain provisions. For
exanpl e, disputes over discharges or suspensions of enpl oyees
with | ess than six nonths of continuous service nmay be processed
t hrough the grievance procedure but nmay not be arbitrated.
(Agreenent 8§ 11.02). Simlarly, disputes over entitlenent to
benefits under Bell's Pension Plan or its Sickness and Acci dent
Disability Benefit Plan are subject to the grievance procedure

but may not be arbitrated. (Agreenent 8§ 16.02). Likew se,



di sputes over the Conpany's Incone Security Plan are expressly
excluded fromarbitration. (Agreenent § 28.01).

Section B2 describes sonme of the circunstances under
whi ch expedited arbitration is required or may be el ected. For
exanple, if the Union desires to arbitrate grievances invol ving
nost enpl oyee suspensions, its nust submt themto expedited
arbitration

In Iieu of the procedures specified in Section Bl of

this Agreenent, any grievance involving the suspension

of an individual enployee, except those which al so

i nvol ve an issue of arbitrability, contract

interpretation, or work stoppage (strike) activity and

t hose which are also the subject of an adm nistrative

charge or court action shall be submtted to

arbitration under the expedited arbitrati on procedure
hereinafter provided within fifteen (15) days after the
filing of a request for arbitration.

(Agreement § B2.01).

In contrast, if both parties so elect, expedited
arbitration will apply to grievances involving other disciplinary
actions, such as denotions for m sconduct and di scharges, which
are specifically subject to arbitration under Article 11 of the
Agreenent. 1d. Absent such a joint election, the grievance is
expressly subject to regular arbitration pursuant to Sections
10. 07 and BLl.

Section B2 sets forth the procedures that will govern
expedited arbitration - procedures which are vastly different
fromthose procedures provided for in Section B2. Unlike B2

arbitrations, there is no tripartite panel in expedited

arbitration; instead, cases are heard by a single unpire who is



sel ected froma pre-appoi nted panel of three neutral unpires and
two alternates who serve on a rotational basis. (Agreenent 8§
B2.02). If the designated unpire is not available for a hearing
wWithin ten days after receiving an assignnent, the case is
assigned to the next available unpire. |[If no unpire can hear the
case in ten days, the case is assigned to the unpire who can hear
the case on the earliest date.

Section B2 provides that expedited arbitration hearings
will be informal w thout formal rules of evidence and
transcripts. (Agreenment 8 B2.03(c)). Unlike normal arbitration
hearings - which are conducted by attorneys for the parties with
a formal transcription of the proceedi ngs, expedited arbitrations
normal |y are conducted by non-lawer representatives of the
parties without a transcription of the proceedings. (WIlliam C
Hart Decl.  14). Section B2.03(d) provides that the parties may
submt a brief within five working days after the hearing and
that the unpire nust submt a decision within five working days
after receipt of the briefs.

O her discernable differences exist between Sections Bl
and B2. For exanple, the Conpany is |liable for back pay for no
nore than six nonths plus any tine that the Conpany has del ayed
t he processing of the grievance in cases through expedited
arbitration. There is no conparable limtation in regular
arbitration cases under Section Bl. Finally, unlike regular

arbitration cases under Section Bl, an unpire's decision in



expedited arbitrati on does not constitute precedent for other
cases.® (Agreenent § B2.03(e)).

As expl ai ned above, the Agreenent expressly provides
for expedited arbitration of disputes relating to the issue of
whet her the Conpany properly inplenented adm nistrative
procedures, such as overtine distribution and vacation sel ection
procedures, follow ng a reorganization of adm nistrative groups.
(Agreenent 8§ 39.07). Expedited arbitration may only be invoked
if the Conpany and the Union, after negotiations, have failed
within thirty days to reach agreenent on what procedures to
i npl ement and the Conpany has inplenented its proposed
procedures. (Agreenent 88 39.04-.06). |In expedited arbitration
under Section 39.07, the unpire may only address whether the
i npl ement ed procedures conply wth the standards and requirenments
of Section 39.05, which lists factors such as econony of
operation, good custoner service, enployees' w shes and the |ike.

Exhibit A to the Agreenent contains Section A5.012(c)
whi ch is another provision that allows the Union to submt to
expedited arbitration di sputes over whether the Conpany has
properly classified a tenporary assignnent of an enpl oyee as
"commuting"” or "non-commuting." The Conpany's decision, if

chal  enged by the Union, is subject to expedited arbitration

4. This difference - |ack of precedential effect of expedited
arbitration decisions - is the main reason that the Union w shes
to submt the current Article 39 dispute to regular arbitration.
(Mai sano Decl. T 13).



under Section B2. Section A5.012 does not provide for optional
recourse to regular arbitration under Section Bl.°

Besi des the dom nant two-track arbitration system the
Agreenment contains two other distinct dispute nechanisns -
nmedi ati on of certain enpl oyee suspensions and di scharges and the
di spute resol ution procedure for "Pronotions"” disputes under
Article 22. In a letter dated January 25, 1996, the parties
adopted an alternative dispute nmechanism- nediation - for

certai n enpl oyee suspensions and di scharges. °

The di spute

resol ution procedure under Article 22 has evol ved over the years

fromresolution through only the grievance procedure but w thout

arbitration to resolution in expedited arbitration to its current
formwhich allows regular arbitration.

Agai nst the backdrop of the Agreenent and its nulti-
faceted dispute resolution system the parties recently becane
entangled in a dispute that inplicated Article 39 of the
Agreenent. In early February 1997, Bell announced a Network

Operations reorgani zation in the Phil adel phia Metropolitan Area.

As part of this reorganization, the Conpany announced the

5. In the two instances where the Union has denanded arbitration
of a dispute involving A5.012, the grievances were submitted to
expedited arbitration. (Hart Decl. { 16).

6. Under this procedure, if both parties agree to resolve the
suspensi on or discharge through nediation, a nediator is assigned

to the dispute. If nediation is not successful, the nedi ator
i ssues a final and binding decision which carries no precedenti al
value. |f one party requests nedi ation but the other does not

agree to nediate the dispute, the dispute is handl ed pursuant to
normal arbitration procedures.
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formati on of two new organi zations called the Centralized Power
Organi zati on Adm nistrative Goup ("Power Goup”) and the Central
O fice Installation and Cutover Adm nistrative Goup ("Cutover

G oup”). Both of these new groups were conposed of enpl oyees
classified as Switching Equi pnent Technicians ("SETs") who were
given a new centralized reporting |ocation and who were assigned
duties that had fornerly been performed by SETs working in the
various | ocal offices in Eastern Pennsyl vani a.

The Union clainmed that formati on of the Power G oup and
the Cutover Goup violated the Agreenent in several respects.
Wth respect to the Power Group, the Union alleged that: (1) the
Conpany refused to accept volunteers for the Power G oup but was
force-transferring SETs into the Power Goup in violation of
Section 18.031 of the Agreenent; (2) the Conpany was requiring
all SETs in the Power G oup to work nore than 26 undesirable
tours in violation of Section A2.022 of the Agreenent; (3) the
overtime procedures for the group violated the overtine
equal i zation letter of August 3, 1971 attached to the Agreenent;
and (4) the Conpany was refusing to define the duties of the SETs
in the group in violation of Article 8 of the Agreenent. The
Union alleged that the formation of the Cutover G oup violated
the Agreenent in two respects: (1) the Conpany refused to accept
volunteers for this group but was force-transferring SETs into
the group in violation of Section 18.031 of the Agreenent and (2)
that the Conpany was refusing to define the duties of the SETs in

the group in violation of Article 8 of the Agreenent.
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On or about February 21, 1997, pursuant to Article
39. 04, the Conmpany began bargaining with the Union over the
adm ni strative procedures, and the Union's objections to these
procedures, relating to the Network QOperations reorganization in
t he Phil adel phia Metropolitan Area. (Hart Decl. 1 9). After the
parties reached an inpasse in the bargaining, the Conpany
inplemented its final proposal pursuant to Section 39.06. (Hart
Decl.  10).

On May 9, 1997, Vincent M sano, |International Vice
President, District 13, sent an arbitration demand letter to
WlliamC Hart, plaintiff's Director of Labor Relations. 1In
that letter, defendants "charge[d] a violation of Article(s) 39
and ot her sections of the agreenent which may be rel evant, as per
our letter to you dated April 15, 1981 [sic]." Defendant's
letter also said, "W have opted not to use our option in Article
39. 07 but choose to use the full arbitration procedure.” 1d.

The Conpany responded by |letter dated May 30, 1997,
asserting that the Union was entitled only to Section B2
expedited arbitration not to full arbitration under Section B1l.
The Conpany gave the Union the option of using Section B2
expedited arbitration or wwthdrawing its grievance. 1In a letter
dated June 2, 1997, the Union refused to wwthdraw its grievance,
asserting that Section 39.07 provided the right to regul ar
arbitration

The Conpany subsequently filed suit in this Court,

al l egi ng that defendants had viol ated the Agreenent by insisting

12



on pursuing the Article 39 dispute in regular arbitration under
Section Bl. The plaintiff seeks a declaration that the Union's
exclusive recourse for an Article 39 dispute is to use Section B2
expedited arbitration. The defendants subsequently filed an
answer and counterclaimto plaintiff's Conplaint. The Union
deni ed that the Agreenent nmandates Section B2 expedited
arbitration for Article 39 disputes. |In addition, the Union
countercl ai ned, seeking a determ nation that the instant dispute
can be resol ved through regular arbitration.

The parties have now filed cross-notions for summary
judgnent. In its notion, Bell submts that this Court shoul d
enter a declaratory judgnent that the Union's exclusive renedy
With respect to the Article 39 dispute is through expedited
arbitration under Section B2 of the Agreenent and that the Union
may not process the instant Article 39 Dispute in Section Bl
regular arbitration. The Conpany's argunent in support of its
position is relatively unconplicated. In essence, the Conpany
submits that the word "may" in Section 39.07 is not permssive
| anguage that allows the Union the option of arbitrating Article
39 disputes using Section Bl arbitration or Section B2

arbitration. |Instead, the Conpany contends that the word "may"
is mandatory, i.e., if the Union wants to arbitrate an Article 39
di spute, it nust take the dispute to Section B2 expedited
arbitration or abandon its claim

In its cross-notion and response, the Union argues that

this Court cannot consider the nerits of the instant dispute -

13



whet her the word "may" is perm ssive or nmandatory - because the
issue is one of procedural arbitrability, not substantive
arbitrability, and the Conpany has not exhausted the Agreenent's
grievance and arbitration procedure. |In response, the Conpany
contends that the issue before this Court is one of substantive
arbitrability as opposed to procedural arbitrability and that it
does not have to exhaust the grievance and arbitration procedure
contained in the Agreenent.

The Court w Il address these issues seriatim

1. Sunmmary Judgnent St andard

The standards by which a court decides a sunmary
j udgnent notion do not change when the parties file cross

nmoti ons. Sout heastern Pa. Transit Auth. v. Pennsylvani a Pub.

Uil. Commin, 826 F. Supp. 1506 (E.D. Pa. 1993). A review ng

court may enter summary judgnent where there are no genui ne
issues as to any material fact and one party is entitled to

judgnent as a matter of law. \White v. Westinghouse Electric Co.,

862 F.2d 56, 59 (3d Cr. 1988). "The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other." Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). The evi dence presented

nmust be viewed in the |ight nost favorable to the nonnovi ng
party. 1d. at 59.
The noving party has the initial burden of identifying

evi dence which it believes shows an absence of a genuine issue of
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material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to
interrogatories showng there is a genuine issue for trial. 1d.
at 324. Moreover, when the nonnoving party bears the burden of
proof, it nust "nmake a showi ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C. I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a showi ng sufficient to establish the existence of
an el enent essential to that party's case, and on which that

party will bear the burden of proof at trial." \White, 862 F.2d

at 59 (quoting Celotex, 477 U. S. at 322). The nonnovant mnust
specifically identify evidence of record, as opposed to general
avernents, which supports his claimand upon which a reasonabl e
jury could base a verdict in his favor. Celotex, 477 U S. at
322. The nonnovant cannot avoid summary judgnent by substituting
"conclusory allegations of the conplaint . . . with conclusory

all egations of an affidavit." Lujan v. National Wldlife Found.,

497 U.S. 871, 888 (1990). The notion nust be denied only when

15



"facts specifically averred by [the nonnovant] contradict facts
specifically averred by the novant." 1d.

[11. Standards for Deternmining Arbitrability

When a federal trial court is faced with the question
of arbitrability, its function is delimted by the Suprene

Court's teachings of the Steelworker's Trilogy’ as restated in

AT&T Technol ogies, Inc. v. Connuni cations Wrkers of Anerica, 475

US 643, 106 S. . 1415, 89 L. Ed. 2d 648 (1986). First,

al t hough federal policy favors arbitration of disputes between a
uni on and an enployer, the federal courts have nmade it clear that
"tarbitration is a matter of contract and a party cannot be
required to submt to arbitration any di spute which he has not
agreed to so submt.'" AT&T, 475 U.S. at 648, 106 S. . at 1418
(quoting Warrior & Gulf Navigation Co., 363 U.S. at 582, 80 S

Ct. at 1352). See also United Steelworkers of Anerica v. Lukens

Steel Co., 969 F.2d 1468, 1473 (3d Cr. 1992) (quotation
omtted). Second, "[u]nless the parties clearly and unm stakably
provi de otherw se, the question of whether the parties agreed to
arbitrate is to be decided by the court, not the arbitrator."”

AT&T, 475 U.S. at 649, 106 S. C. at 1475. See al so Lukens Steel,

969 F.2d at 1473-74 (quotation omtted). Finally, "in deciding

whet her the parties have agreed to submt a particular grievance

7. United Steelwrkers of Anerica v. Anerican Mg. Co., 363 U S
564, 80 S. Ct. 1343, 4 L. Ed. 2d 1403 (1960); United Steelworkers
of Anerica v. Warrior & Gulf Navigation Co., 363 U S. 574, 80 S
Ct. 1347, 4 L. Ed. 2d 1409 (1960); United Steelworkers of Anmerica
v. Enterprise Weel & Car Corp., 363 U.S. 593, 80 S. Ct. 1358, 4
L. Ed. 2d 1424 (1960).
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to arbitration, a court is not to rule on the potential nerits of
the underlying clainms."” AT&T, 475 U.S. at 649, 106 S. . at
1419. See also Lukens Steel, 969 F.2d at 1474. |In applying these

principles to a particular bargai ning agreenent, the "courts nust
carefully anal yze the contractual |anguage to determ ne whether a

particular dispute is arbitrable.” Mrristown Daily Record v.

G aphi ¢ Conmuni cations Union, Local 8N, 832 F.2d 31, 33 (3d Grr.

1987) .

| V. Di scussi on

The ultimate i ssue before this Court is whether the
word "may" in Section 39.07 is perm ssive or nmandatory. Section
39.07 provides that "the Union may submit to expedited
arbitration the question whether the procedures inplenented are
in conpliance with the standards and requirenents listed in
39.05." (Agreenent 8§ 39.05) (enphasis added). Relying on case
| aw and the Agreenent itself, the Conpany contends that this
| anguage is mandatory and that the Union nust submt Article 39
clains to expedited arbitration or abandon its claim In
contrast, the Union contends that this |anguage is perm ssive and
that it can either submt Article 39 clains to expedited
arbitration or submt these clains to regular arbitration
Before this issue can be reached, the Court nust first address
the two threshold i ssues of whether the issue presented is one of
procedural arbitrability or substantive arbitrability and whet her
the Conmpany is required to exhaust the Agreenent's grievance and

arbitration procedure.
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In support of its position that the issue before this
Court is one of procedural arbitrability, the Union essentially
mekes the follow ng argunent. The Union argues that there is no
issue for this Court to decide because the Conpany has conceded
the arbitrability of the underlying dispute, noting that the
Conpany agrees that the Union's claimcan be resolved through
expedited arbitration under Sections 39.07 and B2. In other
words, the Union contends that the substantive arbitrability
guestion - whether the subject matter of the grievance is
arbitrable - has been answered by the Conpany's concession that
the dispute is arbitrable under Sections 39.07 and B2. The Uni on
t hus concludes that the only issue that remains to be decided is
one of procedural arbitrability, i.e., what arbitration procedure
should be utilized to resolve the underlying dispute - expedited
or regular? Although the Union's logic is superficially
appeal i ng, upon cl oser exam nation, the Court finds it to be
wi t hout substance.

In contrast to the Union's conclusion, the Court finds
that the issue presented is one of substantive arbitrability, not
procedural arbitrability. A substantive arbitrability question
asks whether the particular subject matter of a di spute between
the enpl oyer and the union is covered by an arbitration clause.

See Trap Rock Industries, Inc. v. Local 825, Int'l Union

Qperating Engineers, AFL-CIO, 982 F.2d 884, 888 (3d Cr. 1992)

(citations omtted). This general substantive arbitrability

guestion is the exact question posed in this case. Although the

18



parties agree that Section 39.07 specifically permts themto
submt Article 39 disputes to expedited arbitration, the Union
and the Conpany di spute whet her Section 39.07 allows themto
submt Article 39 disputes to regular arbitration. On the one
hand, the Union argues that the word "may" permts it to submt
Article 39 grievances to regular arbitration, while on the other
hand t he Conpany disputes that an Article 39 dispute may go to
arbitration. Examned in this light, the issue presented is
whet her the Conpany agreed to arbitrate Article 39 disputes

t hrough Section Bl regular arbitration - a question of
substantive arbitrability. The true question presented here is
whet her the subject matter of the parties' dispute (Article 39
di sputes) is covered by Bl regular arbitration.

This case sinply does not involve, as the Union
contends, a procedural issue, such as tineliness or exhaustion,
where there is no dispute over whether the subject matter of the
di spute is within the scope of an arbitration clause. The cases
cited by the Union all deal with situations wherein the parties
di sput ed whet her a procedural requirenent - such as tineliness or
exhaustion - had been satisfied. More inportantly, in the cases
cited by the Union, the parties therein all agreed that the
subject matter of the parties' dispute was covered by the
arbitration clause in question; in essence, none of these cases
presented a true substantive arbitrability issue. Thus, the
reasoning of all of these cases is sinply inapplicable to the

case sub judice. Here, the dispute is substantive because the

19



parties di spute whether the subject nmatter of the instant dispute
is covered and/or excluded fromregular arbitration under
Sections 10.07 and BL.

It is also irrelevant for the purposes of determ ning
whet her the issue presented is one of substantive arbitrability
that the Agreenent provides two different arbitration procedures.
Al t hough the Agreenent provides two different arbitration
procedures, the threshold question presented, regardl ess of which
procedure the party attenpts to utilize, is whether the

particular arbitration clause covers the subject matter of the

particul ar dispute between the parties. As denonstrated by the

Agreenent itself, the parties actually intended certain disputes
to be processed through regular arbitration and other disputes to
be processed through expedited arbitration. However, the
t hreshol d question al ways presented is whether the particul ar
arbitration clause covers the particular dispute. This question,
of course, is a substantive arbitrability question.

Because all questions of substantive arbitrability are
to be decided by the Court, not the arbitrator, see AT&T, 475
US at 649, 106 S. C. at 1418-19 ("[u]nder our deci sions,
whet her or not the conpany was bound to arbitrate, is a matter to
be determ ned by the Court on the basis of the contract entered
into by the parties") (internal quotations and citations
omtted), this Court nust decide whether the parties' Article 39
dispute is to be processed through regular arbitration or

expedited arbitration. However, before reaching this issue, the
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Court nust address the Union's contention that this issue should
be decided by an arbitrator in this first instance because the
Conpany has not exhausted the Agreenent's grievance and
arbitration procedure.

As stated above, it is axiomatic that issues of
substantive arbitrability are for the courts, not arbitrators.
Thus, as the Suprene Court stated in AT&T: "[u]nless the parties
clearly and unm stakably provide otherw se, the question of
whet her the parties agreed to arbitrate is to be decided by the
court, not the arbitrator." AT&I, 475 U S. at 649, 106 S. C. at
1418; Trap Rock Industries, 982 F.2d at 888. |In this case, the

gquestion is one of substantive arbitrability, thus the Union nust
denmonstrate that it and the Conpany have clearly and unm stakably
provided that the arbitrator can deci de questions of substantive
arbitrability. The Union sinply cannot do so. The fact that the
Conpany has the right to initiate grievances under the grievance
and arbitration procedure hardly constitutes a clear and

unm st akabl e wai ver of its right to have a court decide the

i ssues of substantive arbitrability. As a matter of law, a
general agreenent to arbitrate disputes is insufficient evidence
of a clear and unm stakable intent to submt substantive
arbitrability issues to an arbitrator. See AT&T, 475 U. S. at
649, 106 S. Ct. at 1418.° Thus, the Court finds that the Conpany

8. In AT&T, the Suprene Court went on to explain that

arbitrators generally should not determ ne the scope of his or

her own jurisdiction. Indeed, a significant concern expressed by
(continued...)
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does not have to submt the instant substantive arbitrability
guestion to the grievance and arbitration provided for in the
Agreenent before filing suit.

Turning to the nerits of the instant case, the Court
concl udes that the Agreenent nmandates that the parties nust
submt Article 39 disputes, such as the underlying dispute here,
to Section B2 expedited arbitration or they cannot arbitrate the
di spute at all. Section 39.07, as stated above, provides that
"[1]f management inplements procedures w thout the agreenent of
the Union, the Union may submt to expedited arbitration the

guesti on whether the procedures inplenented are in conpliance

8. (...continued)

the Court was that, if arbitrators were allowed to determ ne
their own jurisdiction, parties would be less inclined to enter
into agreenents to arbitrate. Specifically, the Court stated:

The willingness of parties to enter into agreenments

that provide for arbitration of specified disputes

woul d be "drastically reduced,” however, if a | abor
arbitrator had the "power to determ ne his own
jurisdiction . . . ." Cox, Reflections Upon Labor

Arbitration, 72 Harv. L. Rev. 1482, 1509 (1959). Wre

this the applicable rule, an arbitrator woul d not be

constrained to resolve only those di sputes that the
parties have agreed in advance to settle by
arbitration, but, instead, would be enpowered "to

i npose obligations outside the contract limted only by

hi s understandi ng and conscience.” |bid
AT&T, 475 U.S. at 651, 106 S. C. at 1419.

In this case, where there sinply is not a clear and
unm st akabl e wai ver of the right to have a court deci de questions
of substantive arbitrability, an arbitrator cannot be permtted
to determ ne whether the parties agreed to submt Article 39
di sputes to regular arbitration. |If the arbitrator was all owed
to determne this question, the arbitrator, in effect, would be
defining his own jurisdiction. Such a result would be directly
in opposition to the Suprene Court's adnonition agai nst having
arbitrators determne their own jurisdiction and woul d possibly
deter other Unions and enpl oyees fromentering into such
agreenents to arbitrate. This result the Court cannot condone.
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wWith the standards and requirenents listed in 39.05." (Agreenent
§ 39.05). Based on case |law and the parties' Agreenent, the word
"may" in Section 39.07 neans that, if the Union wi shes to
arbitrate an Article 39 dispute, it nust process that dispute
t hrough Section B2 expedited arbitration or abandon its claim

In the context of arbitration clauses in collective
bar gai ni ng agreenents, the Third Crcuit Court of Appeals and
other circuits have held that the word "may" is not a word of

perm ssion but rather a word of nmandate. See, e.qg., United

Steel workers of Anerica, AFL-COv. Fort Pitt Steel Casting, 598

F.2d 1273, 1279 (3d Cr. 1979); Ceres Marine Term nals v.

| nternati onal Longshorenen's Assoc., Local 1969, 683 F.2d 242,

246-47 (7th Gr. 1982). |In Fort Pitt, the Third Crcuit
specifically addressed whether the word "may," in the context of
an arbitration clause, allowed the enployer, which clained that
the Union had violated the coll ective bargai ni ng agreenent by
failing to reinburse it for health insurance contribution paid
during a strike, to forego arbitration and exercise "self-help."
The Third Grcuit held that the word "may" was mandat ory, not
perm ssive, and required the enployer to arbitrate rather than
resort to self-help:
We are unpersuaded by Fort Pitt's claimthat it acted
properly because for it, arbitration was perni ssive,
not mandatory. Fort Pitt interprets Y 97 of the
Agreenent - which states that "[t]he grievance
procedure may be utilized by the Conpany" - as allow ng
it to seek arbitration or not as it wishes. . . . The
problemw th the Conpany's approach is that the parts

of the Agreenent dealing with the grievance procedures
applicable to enpl oyees al so use the perm ssive word
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"may". Yet, the Conpany asserts that the grievance
mechanismis obligatory for the Union. [If, as Fort
Pitt contends, the grievance procedures are indeed
mandatory for the Steel workers despite the perm ssive
| anguage of the Agreenent, we cannot say that the
district court committed plain error in finding that
t hose procedures are al so mandatory for the Conpany.

598 F.2d at 1279 (footnotes omtted).
O her Courts have also held that the word "may" in an
arbitration clause is mandatary, not perm ssive. For exanple, in

Ceres Marine, the Seventh Crcuit explained that "may," in the

context of a collective bargaining agreenent's arbitration
clause, is an all or nothing proposition, i.e., the party had to
either arbitrate its claimor abandon it. The word "may" sinply
did not nean that the party could bypass arbitration and sue in

court. Likewise, the Eight Grcuit, in Bonnot v. Congress of

| ndependent Unions Local # 14, 331 F.2d 355 (8th Cr. 1964),

applied simlar reasoning in holding that the word "may,"” in the
context of an arbitration provision, is mandatory, not
perm ssive. The collective bargai ning agreenent provided that
"either party may request arbitration"” of differences regarding
the interpretation of the agreenent between the enployer and any
union nenber. |d. at 356. The union sought to go directly to
court to enforce the collective bargai ni ng agreenent agai nst the
enpl oyer, arguing that the word "may" permtted the union to
el ect arbitration or a court claim The court held that the word
"may" in the arbitration clause provided no such el ection:

We shoul d nention, perhaps, the union's suggestion that

t he bargai ni ng agreenent does not conpel arbitration
but only provides that either party "may" request it;
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that it is thus perm ssive and optional; and that
neither it nor the contractor elected to arbitrate.

The result clained to followis that the arbitration
here is not mandatory. W think the result is
necessarily the other way. The obvi ous purpose of the
"may" | anguage is to give an aggrieved party the choice
between the arbitration or the abandonnent of its
claim

ld. at 359.

In this case, as in Fort Pitt, Ceres and Bonnot, the

word "may" in Section 39.07 is mandatory, not perm ssive and
optional. Under Section 39.07, the Union nust choose Section B2
expedited arbitration or forego arbitration of its Article 39
di spute altogether. There sinply exists no contrary indication
in Section 39.07 that the word "may," as the Union suggests,
allows the Union an election of Section Bl or Section B2
arbitration of Article 39 disputes. Indeed, the Union fails to
point to any evidence that would establish that the word "may"
was i ntended by the parties to be perm ssive. Instead, Section
39.07 specifically identifies expedited arbitration as the type
of arbitration through which Article 39 disputes should be
processed. By specifically nam ng expedited arbitration as the
means for resolving Article 39 disputes that are not settled
during negotiations, Section 39.07 intended to nmake Section B2
expedited arbitration that exclusive arbitral forumfor
resolution of Article 39 disputes.

Simlar "may" |anguage in the Agreement provides
support to this Court's determ nation that word "may" in Section

39.07 is mandatory. Section 10.07, which sets forth the general
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scope of the regular arbitration clause, also uses the word "may"
in conjunction with the Union or the Conpany bringing a grievance
to arbitration. (Agreement § 10.07).° The intent of the word
"may" in Section 10.07 is obvious fromits context - the parties
are not required to pursue grievances through the grievance or
arbitration procedure; they "may" do so if they choose. However,
they may not pursue such a grievance in court, notw thstanding
the use of the word "may." This fact is sinply undisputed by the
Union. Thus, if the word "may" allowed el ection of foruns, the
Union could file suit in federal court for each all eged Conpany
violation of the Agreenent. As the parties are aware, such a
result would be absurd. Instead, the word "may" in Section 10.07
refers to an exclusive procedure - the grievance and arbitration
procedure - that the Conpany and the Union nust utilize to
redress certain alleged violations of the Agreenent. Likew se,
the word "may" in Section 39.07 refers to an excl usive procedure
whi ch the Union nust pursue if it challenges the Conpany's
i npl ementati on of adm nistrative procedures under Article 39.
Finally, a review of the entire Agreenent denonstrates
that, if the parties intended an election of arbitration renedies
under Section 39.07 for Article 39 disputes, they would have
inserted |l anguage to that effect in the Agreenent. Admttedly,
t he Agreenent establishes that the parties were capabl e of

expressly providing for an election of arbitration procedures.

9. See supra note 3 for the text of Section 10.07.
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Section B2 itself contains | anguage allowi ng the parties to el ect
either Section Bl or B2 arbitration. (Agreenent 8§ B2.01). The
| anguage of Section B2 shows that the parties were quite capable
of drafting contract |anguage expressly allow ng an el ection
bet ween Section Bl regular arbitration or Section B2 expedited
arbitration. The parties sinply failed to provide such an
el ection in Section 39.07. Instead, Section 39.07 refers only to
expedited arbitration. Accordingly, the proper interpretive
inference to be drawn is that the Union may not el ect regular
arbitration to process Article 39 disputes.

In sum based on the case |law, the | anguage of Section
39.07 itself and the Agreenent as a whole, the Court finds that
the word "may" in Section 39.07 is a word of mandate, not
perm ssion. As such, the Court finds that the Union nust process
the current Article 39 dispute through Section B2 expedited
arbitration or abandon its claim

| V. Concl usi on

Accordingly, for the foregoing reasons, the Court wll
grant Bell's Mdtion and deny the Union's Mition. The Court wll
enter judgnent in favor of Bell and against the Union on the
decl aratory judgnment count in Bell's Conplaint and on defendants’
counterclaim Finally, the Court will enter a declaratory
judgnent that plaintiff's and defendants' exclusive renedy with
respect to the Article 39 dispute is through expedited
arbitration under Section B2 of the Agreenent.

An appropriate Order so follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BELL ATLANTI C- PENNSYLVANI A, : ClVIL ACTI ON
| NC. :

V.

COVMUNI CATI ONS WORKERS COF AMERI CA, :
AFL-CI O, LOCAL 13000, et al. : NO. 97-4179

ORDER
AND NOW this day of February, 1998, upon
consi deration of the follow ng Mtions, and any responses

thereto, it is hereby ORDERED t hat:

1. Plaintiff Bell Atlantic-Pennsylvania, Inc.'s
Cross-Mdtion for Summary Judgnent is GRANTED
2. Def endant s Communi cati ons Workers of Anerica, AFL-

Cl O, Local 13000 and Communi cations Wrkers of America, District
13's Cross-Mtion is DEN ED;

3. JUDGVENT is ENTERED in favor of plaintiff and
agai nst defendants on the declaratory judgnent count of
plaintiff's Conplaint and defendants' counterclaim

4, Plaintiff's and defendants' exclusive renmedy with
respect to the Article 39 dispute is through expedited
arbitration under Section B2 of the collective bargaining
agreenent; and

5. The Cerk of the Court shall mark this case
CLGSED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.
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