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ASSOCI ATI ON, AFL-Cl O :
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SPEAR, W LDERMAN, BORI SH, : NO. 97- 2438

ENDY, SPEAR & RUNCKEL,
CHARLES T. JOYCE, AND
THOVAS W BLACKWELL

MEMORANDUM

Anita B. Brody, J. February 1998

Plaintiff International Longshorenen’s Associ ation,
AFL-CIO (“ILA”), a labor organization, brought this action
against the law firm of Spear, WIdernman, Borish, Endy, Spear &
Runckel (“Spear W/ derman”), Charles Joyce (“Joyce”), who is a
nmenber of Spear W/ derman, and Thonmas Bl ackwel |, who is a former
of ficer of ILA Local 1332, alleging violations of the Labor
Management Reporting And Disclosure Act (“LMRDA’) 29 U.S.C. 8501,
t he Labor Managenent Relations Act, 29 U S.C. 8185, as well as
state | aw clains of fraud, breach of contract, unjust enrichnent
and breach of fiduciary duties. Spear WIderman and Joyce have
noved to dismiss the conplaint inits entirety, on the grounds
that 1) 8501 does not confer federal subject matter jurisdiction
over suits by | abor organi zations agai nst individuals for breach

of fiduciary duty; 2) private attorneys nay not be held liable



for breach of fiduciary duty under 8501; 3) liability of noving
def endants under 8501 cannot be based on all egations of
conspiracy with defendant Bl ackwell; 4) the renmaining federal
claim agai nst defendant Bl ackwell under 29 U S.C 8185, fails to
state a claim and; 5) after dismssing all the federal clains,
this court should decline to exercise supplenental jurisdiction

over the remaining state clains.?

| . Backgr ound

This lawsuit is the second action arising out of ILA s
revocation of the charter of one of its Philadel phia - area
affiliates, Local 1332. In Septenber, 1995, after |ILA notified
Local 1332 that its charter was revoked for non-paynent of dues,
Local 1332 brought an action seeking to set aside the

revocation.? Defendants Joyce and Spear W/ derman represent ed

! Defendant Bl ackwel |l did not answer or otherw se respond
to the conplaint. Default was entered agai nst Bl ackwell on
Cct ober 24, 1997.

2 The lawsuit, docketed as civil action no. 95-6832 and
assigned to ne, alleged that the revocation viol ated several
provisions of the ILA constitution, and that the action was taken
inretaliation for exercise of protected speech rights by Local
1332's president Blackwell. The suit was brought under section
301 of the Labor Managenent Rel ations Act, 29 U S. C 8§ 185, and
under the Labor Managenent Reporting and D sclosure Act, 29
US C 88 411(a)(2), 411(a)(5), 501 and 529. On Novenber 14,
1995, | granted plaintiff’s notion for a tenporary restraining
order. Pursuant to a tenporary agreenent of the parties, |
entered an order providing that ILA would not interfere with
Local 1332' s conducting of business or operation of its hiring
hall. After several extensions of the prelimnary injunction,
the parties entered into a settlenent agreenent in February,

1996, which resolved all clainms in the lawsuit. The actions at
issue in the current |awsuit allegedly took place during the
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Local 1332 in that action, which was settled in February 1996.

The settl enent agreenent provided, inter alia, that Local 1332's

charter had been revoked effective Septenber 25, 1995, and that
Local 1332 woul d take necessary steps to transfer title of the
| ocal’s property to I LA or designated trustees.
In the current action, |ILA alleges that during the
pendency of the first action, on or about Decenber 12, 1995,
Joyce and Spear W/l derman “induced [Local 1332 president
Bl ackwel | and Local 1332 financial secretary Warren Robi nson] to
execute and deliver to Spear Wl derman a note in the anount of
$53,578. 40 purportedly in paynent of attorneys fees for services
rendered to the local in litigation including the case brought by
Local 1332 against the ILA " (Arended Conplaint 122) ILA further
all eges that the note “authorizes the confession and entry of
j udgnent against the local for the sumof the note and agrees to
the sale of the local’s real estate on wit of execution.” |d.
The core of ILA s conplaint is that these actions
vi ol ated Joyce’'s, Spear Wl derman's and Bl ackwel |’ s fiduciary
duties to Local 1332 as spelled out in 29 U S C 8501(a). The
core of Joyce and Spear WIlderman's notion to dismss is that
this case presents both the wong plaintiff and the wong
defendants, i.e., that 8501 does not permt an action brought by
a | abor organization (which is what ILAis), nor does it permt

an action brought against private attorneys providing

pendency of the earlier action, while the prelimnary injunction
was in force but before the final settlenment was reached.
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representation to a | abor organization. After review ng the
argunents nmade by the parties in their briefs and at oral
argunent, as well as the relevant case law, | am persuaded t hat
defendants are correct as to their first argunent: that 8§ 501
does not confer subject matter jurisdiction over plaintiff’s

cl ai ns brought agai nst defendants for breaches of fiduciary
duty.® | will therefore grant the notion to dismss.

1. Discussion

A. Mtion to Disniss under Fed.R Cv.P.12(b) (1)

The first ground asserted in defendants’ notion to
dismss is jurisdictional. Thus, | should exam ne the
al l egations “and satisfy [nyself] as to the existence of [ny]

power to hear the case.” Boyle v. Governor’'s Veterans Qutreach

and Assi stance Center, 925 F.2d 71,74 (3d Gr. 1991), quoting

Mortenson v. First Federal Savings and Loan Association, 549 F.2d

884,891 (3d CGr. 1977). The plaintiff, as the party asserting
jurisdiction, has the burden of proving that jurisdiction is

proper. MNutt v. General Mtors Acceptance Corp., 298 U S. 178

(1936) .
Plaintiff is a | abor organization, as that termis

defined in the LMRDA, 29 U S.C. 8402(i). (Amended Conpl ai nt at

% Because | have deternined that | do not have subject
matter jurisdiction to hear ILA s clains brought under § 501, |
need not reach the second issue raised in the notion to dism ss:
whet her 8 501 confers subject matter jurisdiction over a claim
agai nst defendants Joyce and Spear W/l derman, i.e., whether they
fall within the category of persons who may be |iable under § 501
as “officers, agents, shop stewards or other representatives” of
a | abor organization.



193-5,16,36) Wat | am asked to determne at this stage of the
proceedings is the legal significance of that identity in the
context of a 8501 suit. |If plaintiff is correct that 8501
inplies a right of action for |abor organizations to sue in
federal court for breach of fiduciary duty, and nore
specifically, that 8501 confers a right for an international
union to sue in federal court for breach of fiduciary duty by a
| ocal union officer, then plaintiff has adequately established
that | have jurisdiction. |[If, on the other hand, noving

def endants are correct as to either of their argunents, then |
have no power to hear the clains against them and this action
nmust be di sm ssed agai nst them

B. Jurisdiction under 29 U S.C. 8501

The rel evant portions of section 501 of the LMRDA

provide: *

(a) Duties of officers; exculpatory provisions and resol utions

voi d
The officers, agents, shop stewards, and
ot her representatives of a | abor organization
occupy positions of trust in relation to such
organi zation and its nenbers as a group. It
is, therefore, the duty of each such person
taking into account the special problens and
functions of a | abor organization, to hold
its noney and property solely for the benefit
of the organization and its nenbers and to
manage, invest, and expend the sanme in
accordance with its constitution and byl aws,
and any resol utions of the governing bodies
adopted thereunder, to refrain fromdealing

* Section 501 al so contains a subsection c) which provides

for crimnal penalties for enbezzl enent of union funds.
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W th such organi zati on as an adverse party or
in behalf of an adverse party in any matter
connected with his duties and from hol di ng or
acquiring any pecuniary or personal interest
which conflicts with the interests of such
organi zation. ..

(b) Violation of duties; action by nenber after refusal or

failure by | abor organization to conmence proceedi ngs;

jurisdiction; |eave of court; counsel fees and expenses
When any officer, agent, shop steward, or
representative of any |abor organization is
all eged to have violated the duties decl ared
in subsection (a) of this section and the
| abor organi zation or its governing board or
officers refuse or fail to sue or recover
damages or secure an accounting or other
appropriate relief within a reasonable tine
after being requested to do so by any nenber
of the |abor organization, such nenber nay
sue such officer, agent, shop steward, or
representative in any district court of the
United States or in any State court of
conpetent jurisdiction to recover damages or
secure an accounting or other appropriate
relief for the benefit of the |abor
organi zation. No such proceeding shall be
br ought except upon | eave of the court
obt ai ned upon verified application and for
good cause shown, which application may be
made ex parte. The trial judge may allot a
reasonabl e part of the recovery in any action
under this subsection to pay the fees of
counsel prosecuting the suit at the instance
of the nenber of the |abor organization and
to conpensate such nenber for any expenses
necessarily paid or incurred by himin
connection with the litigation.

29 U.S.C. 88501(a) and (b).

Subsection (a) establishes the fiduciary duties of
of ficers, agents, shop stewards and representatives of | abor
organi zati ons. Subsection (b) both creates and [imts a cause of
action for a nmenber to recover damages caused by an officer

agent, shop steward or representative’'s breach of the duties
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established in subsection (a). A union nenber seeking to sue
under 8501(b) nust neet two statutory prerequisites: he or she
must first request that the union or its governing officers bring
an action, and allege that the union refused or failed to do so,
and then nust request |eave of court to bring the action. ®

Thus, a 8501(b) action is anal ogous to a sharehol der’s derivative
suit; a union nenber brings the action in the nane of the

organi zation, to recover danmages belonging to the nenbership as a

whol e. See Building Material and Dunp Truck Drivers, Local 420

v. Traweek, 867 F.2d 500 (9th G r. 1989).

The plain | anguage of the statute reveal s that
8501(b), “by its terns, does not establish a private right of

action for a union itself.” QGuidry v. Sheet Mtal Wrkers

Nat i onal Pension Fund, 493 U.S. 365, 375, n.16 (1990).°

® | use “union” interchangeably with “labor organi zation.”

® @idry was not an LMRDA case, but an ERI SA case in which
a former union officer, who pled guilty to enbezzling union
funds, brought an action under Section 206(d)(d)(1) of ERISA 29
U S.C. 81056(d) (1) after the pension fund denied himbenefits
because of his crimnal conduct. The union intervened in the
action, seeking to have a constructive trust placed on the

of ficer’s pension benefits to conpensate the union for its

| osses. The Suprene Court held that the anti-alienation

provi sions of ERI SA operated to override the renedi al provisions
of the LMRDA, so as to prevent the inposition of a constructive
trust. The Suprene Court, in a footnote, noted the conflict
anong the |l ower courts regardi ng whether a union itself could
bring a 501 action, but declined to resolve it. The text of the
footnote reads in pertinent part:

FN16. Section 501(b), 29 U S.C. 8501(b) (1982 ed.), by
its terns, does not establish a private right of action
for a union itself. Rather, it provides that a suit
may be brought in district court by a union nenber when
a union officer is alleged to have breached his duties

7



"and the | abor organization or its governing board or
officers refuse or fail to sue or recover damages or
secure an accounting or other appropriate relief within
a reasonable tinme after being requested to do so by any
menber of the | abor organization.” That |anguage
certainly contenplates that a union may bring suit
against its officers in sonme forum but it does not
expressly provide an independent basis for federal
jurisdiction. Courts have reached inconsistent
positions on the question whether a union may bring
suit under 8501. ... W need not resolve that question
here. Rather, we assune, w thout deciding, that a

uni on may i nvoke the remedial provisions of § 501(b).

Uncertainty as to the scope of 8501(b) does not cal
into question the subject-matter jurisdiction of this
Court or of the District Court and the Court of
Appeal s. This suit properly was brought by petitioner
under § 502 of ERISA to recover benefits allegedly due
hi m under the pension plans. 29 U S. C. 881132(a)(1)(B)
and 1132(e) (1982 ed.).

Id. (citations omtted).
In GQuidry, the union had settled its 8501 claimagainst Guidry
before the case was submitted for decision, so there was no 8501
claimbefore the court. The fiduciary duties spelled out in
8501(a) of the LMRDA and the renedial provisions of 8501(b), as a
basis for inposing a constructive trust on Guidry’s retirenent
benefits, were apparently first raised before the Suprene Court.
Footnote 16 of Quidry, therefore, raises the question of whether
a union which is otherwi se properly in federal court, nmay invoke
8501(a) and/or (b) as a source of relief. A positive answer to
this question would not change the outcone in the instant case,
since the only federal claimover which | arguably have subject
matter jurisdiction, ILA s claimagainst Blackwell under 29
U S. C. 8185, for breach of the ILA constitution, does not require
reference to 8501. In other words, in determ ning whether
Bl ackwel | breached sone duty he had under the ILA constitution, |
need refer only to the constitution for the source of that duty.
In contrast, in Quidry, the union asked the court to place a
constructive trust on Quidry’'s pension benefits, and i nvoked 8501
as a source of its entitlement to that relief.

Courts that have found subject nmatter jurisdiction for a
8501 suit by a union post- @Qidry have either disregarded Guidry
entirely, e.g., Teansters Local 764 v. Greenawalt, 919 F. Supp. 774
(MD.Pa. 1996), affirnmed in part and vacated in part, 116 F. 3d
470 (3d GCir. 1997), or have not considered the footnote 16
| anguage dispositive, e.g., IUE v. Statham 97 F.3d 1416, 1418
(11th Cr. 1996); ILA Local 1624 v. Virginia Internationa
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Nor is there any dispute that the | anguage of 8501(b)
“contenplates that a union may bring suit against its officers in
some forum but it does not expressly provide an i ndependent
basis for federal jurisdiction.” 1d. The |ower courts
considering the issue presented here, i.e., whether a federa
cause of action brought by a union itself may be inplied fromthe

text and/or purpose of 8501, have reached differing conclusions, ’

and the Third Crcuit has not ruled on the issue.?®

Terminals, Inc., 914 F. Supp. 1335, 1339 (E. D.Va. 1996); Morris v.
Scardelletti, 148 LR R M 2995 (E. D. Pa. 1995); Qperative
Plasterers and Cenent Masons v. Benjamn, 776 F.Supp. 1360, 1364
(N.D.Ind. 1991). To the extent that GQuidry nay be read to
provide direction regarding a union’s ability to invoke the
provi sions of 8501(a) and/or (b), ny ruling today is not in
conflict with it.

" Cases finding no jurisdiction for 8501 suits brought by
unions are Building Material and Dunp Truck Drivers, Local 420 v.
Traweek, 867 F.2d 500 (9th G r. 1989); Local 443, I1BT v. Pisano,
753 F. Supp. 434,436 (D.Conn. 1991); Local 191, IBT v. Rossetti,
1990 W. 128241 (D.Conn.); International Board of Boilernakers v.
Freeman, 683 F.Supp. 1190 (N.D.I1l11. 1988); Crosley v. Katz, 131
L RRM 2175 (E. D. Pa. 1988); Local 624, 1UCE v. Byrd, 659 F. Supp
274 (S.D.Mss. 1986); Truck Drivers v. Baker, 473 F. Supp. 1120
(MD.Fla. 1979). Cases finding a cause of action for unions
under 8501 include International Union of Electronic, Electrical,
Sal aried, Machine and Furniture Workers, AFL-CIO v. Statham, 97
F.3d 1416 (11th Gr. 1996); _ILA, Local 1624 v. Va. Internationa
Terminals, Inc., 914 F. Supp. 1335 (E.D. Va. 1996); Mrris v.
Scardelletti, 148 L. R R M 2995 (E. D. Pa. 1995); Qperative
Plasterers & Cenent Masons v. Benjamin, 776 F.Supp. 1360
(N.D.Ind. 1991); denn v. Mason, LEXIS Genfed Lib., Dist. File,
No. 79 Civ. 3918 (S.D.N Y. August 18, 1980); BRACvV. Or, 95
L RRM 2701 (E.D. Tenn. 1977).

8 In Local 1498, Anmerican Federation of Governnent
Enpl oyees v. Anerican Federation of Governnent Enpl oyees AFL-Cl O,
522 F.2d 486,489, n.2 (3d Cr. 1975), the court noted that
because the district court had denied | eave to sue on
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Def endants rely principally on the NNnth Crcuit’s

ruling in Building Material and Dunp Truck Drivers, Local 420 v.

Traweek, 867 F.2d 500 (9th G r. 1989), as well as several
district court cases, which held that 8501 did not create a
federal cause of action for a | abor organization to sue for
breach of fiduciary duty by a union officer. Plaintiff responds
by pointing out that courts addressing this issue recently,

including the Eleventh Grcuit in International Union of

El ectronic, Electrical, Salaried, Machine and Furniture Wrkers,

AFL-CIO v. Statham 97 F.3d 1416 (11th Gr. 1996) and this court,

in Mrris v. Scardelletti, 148 LLR R M 2995 (E.D. Pa
1995) (Weiner, J.), have concluded that federal jurisdiction does

exist.® | amnot persuaded, however, that Statham and the other

jurisdictional grounds (government is not “enployer” within
meani ng of LMRDA, therefore union of governnent enpl oyees not
covered), “the issue of standing and of the propriety of nam ng
the local union itself as a party plaintiff was not reached. W
consequently express no opinion as to these issues.” 1In Local
No.1 (ACA) Broadcast Enployees of IBT et al. v. IBT et al., 614
F.2d 846 (3d Cir. 1980), the court affirnmed a denial of a
prelimnary and permanent injunction sought to bl ock the merger
of two locals, which nmerger allegedly violated IBT s fiduciary
obligations under 8501. The court did not address the propriety
either of Local 1 being a plaintiff or |IBT being the defendant in
a 8501 suit, but, as in Quidry, 8501 does not appear to have been
the jurisdictional basis for the suit. In Loretangeli V.
Critelli, 853 F.2d 186 (3d Cr. 1988), the court noted, in
passing, that the plaintiff-appellants were “nmenbers of Local

194, New Jersey Turnpi ke Enpl oyees’ Union, and the Local

itself... .” Since the issue was not addressed, although
jurisdictional, | nust assunme it was neither raised by the
parties nor addressed by the court in that case.

® As discussed nore fully below, the cases that have
permtted | abor organi zations to bring 8501 actions have not
anchored jurisdiction on 8501(b), but on the duties created by §
501(a) and general federal question jurisdiction.
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cases finding a right of action can be reconciled with the
| anguage of the statute, its legislative history and purpose, or
this circuit’s jurisprudence regardi ng the proper construction of
the LMRDA specifically and inplied rights of action generally.

As noted, the two appellate courts to consider whether
8501 grants jurisdiction over suits brought by unions thensel ves,
reached different conclusions. The Ninth Grcuit, in Building
Material and Dunp Truck Drivers, Local 420 v. Traweek, 867 F.2d

500 (9th Cr. 1989), held that 501(b) only confers jurisdiction
on a suit brought by a union nenber, not by the union itself.
The court stated:

The literal |anguage of the statute is clear-
-it authorizes an individual union nmenber to
bring suit if a union refuses or fails to
sue. The condition precedent to the filing
of a 8501(b) suit requires proof that the

uni on refuses or fails to sue upon a denand
made by a union nenber. Here, by contrast,
the union maintains a right to sue to recover
its own funds; therefore it does not need the
consent of the court or the operation of 8501
to sue for recovery. In [Phillips v.

Gsborne, 403 F.2d 826 (9th Cir. 1968)] we

di scussed the policies and rational e behind

t he enactnent of 8501(b). There we noted
that the concept of union denobcracy can be
anal ogi zed to sharehol der denocracy,
including the ability to bring derivative
suits on behalf of the corporation. Thus, in
8501(b) actions, the individual nenber acts
in a representative capacity for the benefit
of the union and on behalf of the union. A
plaintiff in a 8501(b) action cannot seek to
recover damages personally, but nust seek a
remedy for the union as a whol e.

Thus, Congress included a requirenent
that the individual nenber request |eave of
the court to bring suit because any noney
| ost through financial inpropriety does not
bel ong to the union nenber personally. This
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statutory requirement offers proof that
Congress intended this renmedy be avail abl e
solely to individual union nenbers.

Id. at 506.

See also Local 443, IBT v. Pisano, 753 F.Supp. 434, 436

(D. Conn. 1991)(“... 8501 requires that the union menber first
request that the union, in state court or pursuant to another
federal statute, sue the union official ... before the nenber is

permtted to bring suit under 8501.7); Local 191, IBT v. Rosetti,

1990 W. 128241 *2(D. Conn.)(“[ Section 501] does not pernmt a union

to sue its officials in federal court.”); International

Br ot herhood of Boil ermakers v. Freeman, 683 F. Supp. 1190, 1192

(N.D. I'l'l. 1988)(“The plain | anguage of sec. 501(b) |eaves no
doubt that only nenbers are authorized to sue.”)

The courts deciding Traweek, Pisano, Rosetti, and

Freeman did not consider whether a cause of action for a union
m ght be inplied fromthe duties laid out in 8501(a), consistent
with the general intent behind 8501. Rat her, they started from
the “general principle ... that the scope of federa
jurisdictional statutes should be construed narrow y”, Traweek at
507, and the nore specific “federal policy of noninterference in
the internal affairs of unions and | abor matters”, id. at 506.
As a result, they found no support for subject matter
jurisdiction for a 8501 suit brought by a union itself.

On the other hand, the Eleventh Crcuit, in [UE v.
Stat ham 97 F.3d 1416 (11th G r. 1996), held that a union may
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assert a federal cause of action under 8501, despite the fact

t hat 8501(b) does not itself confer jurisdiction over suits by
unions. The court interpreted the |legislative history of 8501 as
fol |l ows:

We conclude that it would in fact frustrate

congressional intent to relegate the union to

state renedies. The legislative history of

t he LMRDA shows that Congress enacted the

fiduciary provisions of section 501 because

exi sting state |aw renedi es for union

officials’ msconduct were inadequate. The

Senate report contains a mnority statenent

conpl ai ni ng about the |ack of fiduciary

provisions in the Senate bill: “Only one

state has enacted a statute inposing

fiduciary obligations on union officials and

gi ving union nenbers a right to sue in the

event of any breach thereof.” The LMRDA as

passed contains broader fiduciary obligations

than the Senate bill
Id. at 1420 (citation onmtted).

As a result, the court held that the union could invoke
the court’s general federal question jurisdiction, arguing that
it made no sense to require a union nenber to first request that
the union bring an action to recover for breaches of fiduciary
duties, and then deny the union a forumto do so. |d. at 1421
(“...reading section 501(a) as providing a cause of action for
i ndi vi dual union nenbers, but not for the union itself, would
encourage the unions to refuse their nenbers’ requests to sue
of fending officials.”).

Simlarly, the | ower court cases which allowed a union
to bring a 8501 claim acknow edge that jurisdiction cannot be

grounded on 8501(b) itself, but conclude that it is inplied by
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the duties laid out in 8501(a). See, e.q., Mrris v.

Scardelletti, 148 LLR R M 2995 (E D.Pa. 1995), relying on

Qperative Plasterers & Cenent Masons v. Benjamn, 776 F. Supp.

1360, 1365 (N.D. Ind. 1991) (“Properly read, 8501(a) creates a
cause of action in favor of |abor organization against officials

who breach their duties to the organization”); denn v. Mson,

LEXIS Genfed Lib., Dist. File, No. 79 Cv. 3918 (S.D. N Y. August
18, 1980); BRACv. Or, 95 L.R R M 2701 (E. D. Tenn. 1977).

Wi le the argunents put forth in Stathamet al. may
have an initial commobn sense appeal, they ultimately fail to
persuade ne that such an expansive reading of the statute is
justified. Neither the report quoted by the Statham court, nor
anything else in the text or legislative history of the LMRDA
reveals a concern for unions thenselves having access to federal
court.

The LMRDA was enacted after hearings and reports
overseen by the Senate Select Conmmttee on |Inproper Activiites in
t he Labor Managenent Commttee (“the McLellan conmttee”), and
represents an accommodati on between two conpeting federal
policies: noninterference in the internal affairs of unions and
| abor matters, and enpowernent of individual union nmenbers within

t heir unions. See e.q., Phillips v. GCsborne, 403 F.2d 826, 828-

30 (9th G r. 1968) (discussing |legislative history of LNMRDA)
“The Labor Managenent Reporting and Disclosure Act was based, in
part, on a congressional finding 'fromrecent investigations in

the | abor and managenent fields, that there have been a nunber of
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i nstances of breach of trust, corruption, disregard of the rights
of individual enployees, and other failures to observe high
standards of responsibility and ethical conduct ... .’” Hall v.
Cole, 93 S.Ct. 1943,1947 (1973), quoting 29 U.S.C. 8401(b). The
McLel l an comm ttee concluded that “[njuch that is elicited in the

Commttee s findings of m sconduct by union officials can be

substantially inproved ... by a revitalization of the denocratic
processes of |abor unions.” Phillips, 403 F.2d at 828, quoting

InterimReport of the Select Committee on | nproper Activities in

the Labor Managenent Field, S. Rep.No. 1417, 85th Cong., 2d

Sess. , 452(1958) . *°

Thus, the LMRDA is in |arge neasure an entitlenent statute for
uni on nenbers, creating denocratic rights within the union, and
provi ding access to federal court to vindicate those rights as

agai nst their union | eadership.

1 The exhaustive legislative history undertaken by the
court in Phillips also includes this comment fromconmttee
menber Senator Curtis:

It isnmy firmbelief that if the real power in a union
is vested in the rank and file of its nenbers, that
acconplishnment alone will elimnate a great portion of
all the abuses and m suse of funds and m suse of power
and the other offenses which all of us nust frown on.

Id. at 828,n.3, quoting 105 Cong. Rec. 5862 (daily ed. April 23,
1959).

1 See, e.g., 29 U S.C 8102 (federal cause of action for
uni on nenbers to sue for violations of LMRDA bill of rights
provision); 8304 (investigation by the Secretary of Labor into
violation of trusteeship provisions, upon the witten conpl ai nt
of any nenber); 8402(investigation by Secretary of Labor into
violation of election provisions, upon the witten conpl aint of
any nenber).
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It is against this backdrop that | evaluate ILA's claim
that finding a cause of action for a union to bring suit under 8§
501 conports with congressional intent. Statham and the |ower
court cases finding jurisdiction for a union 8501 action reasoned
that the | anguage of 8501(b) requiring that a union nmenber first
demand that the union sue or recover demages before initiating
suit, while not itself granting jurisdiction, clearly evinces
Congress’ preference that the union itself bring an action for

12

breaches of fiduciary duty by its officers. See,e.qg., ILA

Local 1624 v. Virginia Internaitonal Term nals, Inc., 914

F. Supp. 1335, 1339(E. D. Va. 1996); Benjanin at 1365.% | amnore
per suaded, however, by the reasoning of those cases which have
interpreted the prerequisites for a nmenber to comence litigation
under 8501(b) as indicative of congressional intent to limt
frivolous or harassing litigation by union nenbers. See, e.q.

Sabol ski v. Budzanoski , 457 F.2d 1245, 1253 (3d Gr.), cert.

12 In reaching this conclusion, the court in Statham as

gquoted earlier, relied on a Senate report which decried the |ack
of state renmedies for union nenbers, not unions. See |d. at 1420,
quoting S.Rep.No. 187, 86th Cong., 1st Sess. reprinted in 1959

U S CCA N 2318, 2376.

3 1 LA Local 1624 and Benjanmin relied on | anguage found in
Weaver v. United M ne Wirkers of Anerica, 492 F.2d 580, 586-7
(D.C.Cr. 1973), in which the court allowed the substitution of
the union (after change in | eadership) for the individual union
menber as plaintiff in a 8501 action. The court in Waver
inpliedly found jurisdiction for a 8501 claimprosecuted by a
uni on, but did not directly address the issue. Since the action
in Weaver was initiated by a union nenber (subsequently
mur dered), and since individual nenbers remai ned as co-
plaintiffs, | conclude that ny ruling is not in conflict with
Weaver .
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deni ed, 409 U.S. 853 (1972); Dinko v. Wll, 531 F.2d 68,73 (2d

Cr. 1976); Paw ak v. G eenawalt, 464 F.Supp. 1265,1269 (M D. Pa.

1979); Safe Wrkers' Organization v. Ballinger, 389 F. Supp.
903,908 (S.D.Chio 1974).*

Al t hough the Third G rcuit has not directly addressed
the issue | decide today, its decisions interpreting other

provi sions of 8501, other provision of the LMRDA, as well as its

4 There is sone evidence that Congress considered and

rejected the possibility of creating federal jurisdiction for
8501 actions brought by unions thenselves. An earlier draft of
the bill which becanme the LMRDA, S. 748, included a provision that
read as foll ows:

301(b) An action or proceeding may be mai ntained in any

court of conpetent jurisdiction for an accounting or

ot her appropriate relief with respect to any act or

om ssion of any officer, agent or other representative

of a labor organization which is in disregard of the

duty set forth in this section

Such action or proceeding nay be maintained by one or

nore of the principal officers of such | abor

organi zation in behalf of the nenbers thereof, or by

any or nore of the nenbers of the | abor organization

for and in behalf of hinself or thenselves and ot her

menbers simlarly situated, or by an agent or

representative designated by any such nenber or nenbers

to maintain such action or proceeding for and on behal f

of all menbers simlarly situated.

S. 748, 8301(b), reported in National Labor Rel ations Board,
Legislative Hi story of the Labor-Managenent Reporting and
Di scl osure Act of 1959, Vol.Il at p.109 (1959)

Thi s section, which was not adopted, contains no explicit
grant of federal jurisdiction for anyone, neither rank and file
menbers nor officials. The anal ogous section that was adopted,
8501(b), explicitly grants federal jurisdiction to suits by union
menbers, conditioned on the failure of the union itself to sue,
and on receiving | eave of court to do so. This inplies that the
drafters considered granting federal jurisdiction to suits by
union officials, but chose not to do so. Crosley v. Katz, 1988 W
94283 (E.D. Pa.) (non-adoption of 8301(b) of S.748 |eads court “to
concl ude that Congress intentionally drafted 8501(a) and (b) so
as to preclude suits by unions or their officers.”)

17



general directives regarding inplied rights of action, informny
decision. In Sabol sky, the court adopted a liberal reading of
t he “demand” requirenment of 8501(b), holding that a union nenber
bringing the breach of fiduciary duty to the union’s attention

was sufficient. 457 F.2d 1245. In Loretangeli v. Critelli, 853

F.2d 186 (3d Cir. 1988), the court adopted a broad interpretation
of the “good cause” requirenent of 8501(b) in holding that the
trial court could find good cause for a nenber’s claimon the
basis of the verified conplaint, and was not to consi der defenses
whi ch woul d require resolution of conplex questions of |aw or

di sputed issues of fact. Both these rulings are consistent with
the | egislative schene of enpowering individual union nenbers, as
well as with the | anguage of 8501(Db).

In Local No.1, Broadcast Enpl oyees of the IBT et al. V.

| BT et al., 419 F. Supp. 263 (E.D.Pa. 1976) (denial of prelimnary

i njunction), 461 F.Supp. 961 (E.D.Pa. 1978)(final judgnent),
affirnmed in relevant part, 614 F.2d 846 (3d G r. 1980), authored

by then-District Court Judge Becker, the court considered whet her
a local union could bring an action against its international

uni on under 8412 of the LMRDA, and, by inplication, under 8501. *°
The court interpreted “person” as used in 8412 to include a I ocal

union which is itself a nmenber of an international union. 1d. at

' The jurisdictional basis for the lawsuit in Local No.1
was 29 U. S.C. 8412, which permts a “person” to bring an action
in federal court for violations of rights protected by 8411 (the
LMRDA “bill of rights” provision). As in Quidry, 8501 was not
the jurisdictional basis for the suit, but was raised as one
source of the duty allegedly breached.

18



271- 2. The reasoning of Local No.1 affirnms that the focus of

the LMRDA is on the rights of nenbers, whether individual nenbers
of | ocal |abor organizations, or |ocal nenbers of international
| abor organi zati ons.

The decision in Local No.1 is not in conflict with ny

deci sion today, as ILA, the plaintiff in this case, is not a
“menber of a | abor organi zati on” under the LMRDA. Even if | were
to consider the real party in interest in this case to be Local
1332 (which had ceased to exist at the tinme the suit was filed),
it is not suing an officer of a | abor organization of which it
itself is a nenber; rather, it is suing its ow former officer
(and attorneys).

Mor eover, both the Suprene Court and the Third Grcuit
have gi ven unanbi guous directives regarding inplied rights of

action. In AT&T v. mv Cape Fear et al., 967 F.2d 864 (3d Cr.

1992), the Court of Appeals reversed the district court’s ruling
that the Cable Act, which provides crimnal penalties for
damagi ng a submarine tel econmuni cations cable, creates a private
civil cause of action.

The | anguage at issue in Cape Fear was “the penalties
provided in this chapter for the breaking or injury of a
submari ne cable shall not be a bar to a suit for damages on
account of such breaking or injury.” [d. at 867, quoting 47
US C 828. The Third Crcuit determ ned that this |anguage

meant only that the penalties cannot prohibit a civil renedy, but
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16 |n

that plaintiff nust find a private renedy el sewhere.
reaching this conclusion, the court of appeals applied the four-

part test set forth in Cort v. Ash, 422 U S. 66 (1975), to

conclude that no private right of action could be inplied.

The Cort test is as foll ows:

First, is the plaintiff “one
of the class for whose especial benefit the
statute was enacted,”--that is, does the
statute create a federal right in favor of
the plaintiff? Second, is there any
i ndication of legislative intent, explicit or
inplicit, either to create such a renedy or
deny one? Third, is it consistent with the
under |l yi ng purposes of the |egislative schene
to inply such a renmedy for the plaintiff?

[ Fourth,] is the cause of action one
traditionally relegated to state law, in an
area basically the concern of the States, so
that it would be inappropriate to infer a
cause of action based solely on federal |aw?

Id. at 78(citations omtted).

If | apply the Cort test to this case, | conclude that

* The court relied on Touche Ross & Co. v. Redington, 442
US. 560 (1979), a case in which plaintiff attenpted, as ILA
attenpts here, to derive a private right of action froma
statutory section inposing duties. (In Touche Ross, the section
at issue was 817(a) of the Securities and Exchange Act, which
i nposes recordkeeping duties. In this case, |ILA seeks to derive
a cause of action fromthe fiduciary duties spelled out in
8§501(a)of the LMRDA.) Plaintiff in Touche Ross contended that a
private right of action could be inplied fromthe renedi al
pur poses of the statute and fromits jurisdictional provision.
The Suprene Court rejected both contentions, ruling that the
general jurisdictional provision of the Securities and Exchange
Act “creates no cause of action of its owm force and effect...”
id. at 577, and that “the nere fact that 817(a) was designed to
provi de protection for brokers’ custoners does not require the
inplication of a private damages action in their behalf.” 1d.
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no right of action for unions may be inplied. As to the first
guestion, as discussed above, it is union nenbers, not unions

t hensel ves, for whose especial benefit the statute was enacted,
8501(b) explicitly creates a federal right in favor of union
menbers. Although it refers to a union “or its governing board or
officers refus[ing] or fail[ing] to sue or recover danmages or
secur[ing] an accounting or other appropriate relief”, it does
not specify the forumfor such action. A union nenber is
entitled to “sue” under this section, if the union fails to “sue
or recover danmages” (enphasis added); this inplies that a |abor
organi zati on m ght pursue a renedy in a non-judicial forum i.e.,
charges brought pursuant to the union’s constitution

The second question, whether there is any indication of
| egislative intent to create or deny such a renedy, nust also be
answered in the negative, as evidenced by the |legislative history
previously reviewed. There is no indication that Congress
intended to create a renmedy for a union to sue under 8501; there
is sone (al beit inconclusive) evidence that Congress intended to
deny such a remedy. '

Nor is it consistent with the underlying purposes of
the legislative schene to inply such a renedy for the plaintiff.
As previously discussed, while 8501(b) contains safeguards to
prevent a union nmenber fromusing the section to harass union

| eadershi p, no such safeguard exists if a right of action is

7 See footnote 14.
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inplied for a union. As a result, a jurisdictional grant to a
union plaintiff would fail to bal ance the conpeting | egislative
interests in enhancing uni on denocracy on the one hand, and in
noninterference with internal union affairs on the other. Such a
jurisdictional grant would at | east present the potential for
harassing litigation by a union against a dissident officer, or
by an international union against a dissident [ocal, in direct
conflict with the |egislative schene.

The fourth factor, state versus federal concern, is
| ess clear, but still does not point to a different outcone.
While labor lawis, in nost respects, an area of exclusive
federal concern, the clains sought to be asserted here are at
bottom state |law issues of fraud, unjust enrichnent and breach
of contract.'®

Thus, the inevitability of finding a federal cause of
action for a union to bring a 8501 action is sinply not supported
by the | anguage or purpose of the statute. As the Third Grcuit
was persuaded in Cape Fear that a right of action could not be
inplied fromthe | anguage or purpose of the Cable Act, | am al so
persuaded that a right of action for a union under 8501 may not
be inplied fromthe statute or its purpose.

| LA argues that it nmakes no sense to deny a federa

8 Al though | have gone through all four parts of the Cort
test, the Suprene Court, in Touche Ross, stated that if the first
two criteria did not indicate a right of action, the remaining
two “cannot by thenselves be a basis for inplying a right of
action.” 442 U.S. at 580 (Brennan,J., concurring).
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forumto a | abor organi zation to recover for breaches of
fiduciary duty by its officers, agents, shop stewards or other
representati ves when such duties are created by federal law |
am not convinced that it makes no sense, as the provision of a
remedy for unions was sinply not the focus of the |legislation, as
noted in the sections of the statute and its |egislative history
earlier cited. Moreover, the union has adequate renedi es under
state law (notably the supplenental state clainms brought in this
action, for fraud, breach of contract, breach of fiduciary duty,
and unjust enrichnent). If the union did not pursue the state
clains, a nmenber of |ILA could bring an action under 8501(b) to
recover damages caused by defendants’ alleged breach of fiduciary
duty. In any event, it is for Congress to create federal

jurisdiction where none exists.

Renmni ni ng d ai ns

As noted earlier, | need not decide whether 8501
confers federal subject matter jurisdiction over an action
br ought agai nst private attorneys for breach of the fiduciary
duty owed by “officers, agents, shop stewards or other
representatives” of a |abor organization. The only federal
clains | LA raised agai nst defendants Joyce and Spear W /I der man
wer e under 8501. Joyce and Spear W I derman, however, al so argue
that the remaining federal claim asserted sol ely agai nst
Bl ackwel |, fails to state a claim Although they do not

represent Blackwell, it is in their interest to have this claim
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di sm ssed, as there will then be little or no justification for
retaining suppl enental jurisdiction over the state cl ai ns.

Bl ackwel | has not responded to the conplaint or
ot herwi se entered an appearance in this action. Default was
entered agai nst Bl ackwel | on October 24, 1997. Since | have
ruled that I do not have subject matter jurisdiction over clains
brought by I LA under 8501, no default judgnent can be entered on
its 8501 clains against Blackwell. The remaining federal claim
agai nst Bl ackwel | is brought under section 301 of the Labor
Managenment Rel ations Act 29 U. S.C. 8185, for breach of the ILA
constitution, specifically its statenent of purpose. That claim
whi ch seeks equitable relief in the formof restitution of salary
paid to Blackwell during the period when he was all egedly
violating his duty to act in the best interests of Local 1332,
presents an arguabl e basis for subject matter jurisdiction.
Since Blackwell is in default, any non-jurisdictional attacks on
the sufficiency of the claimare waived. Wen plaintiff noves
for entry of default judgnent on this claim and supplies
affidavits or other evidence fromwhich restitution nmay be
determned, | will determ ne the appropriate relief.

| LA has al so brought state law clains for fraud
(against all defendants), breach of contract (against Blackwell),
unj ust enrichnent (agai nst all defendants) and breach of fiduciary
duties (against all defendants). | shall retain suppl enental
jurisdiction over ILA's claimfor breach of contract and unjust

enri chment agai nst Bl ackwel |, as they involve identical facts,
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and seek identical relief, as the 8301 claim | shall decline to
exerci se supplenental jurisdiction over the remaining state | aw
cl ai ns agai nst Bl ackwel |, Joyce and Spear W/ derman, as they are
not sufficiently related to the remaining federal claimto
warrant supplenmental jurisdiction. No discovery has taken place,
and resolution of these clains in state court will best serve

judicial economy.' An appropriate order follows.

¥ | LA argues that | should retain jurisdiction over all the
state clainms because, it argues, Joyce and Spear W/ dernman are
necessary parties to any determ nation of danmages resulting from
Bl ackwel | ' s al |l eged m sconduct. However, there is no connection
between the state | aw al |l egati ons regardi ng Joyce and Spear
W | derman and those underlying the only remaining federal claim -
t hat Bl ackwel | breached the |ILA constitution. An entry of
default judgnent against Blackwell on this claimor the rel ated
state clainms, based on affidavits or after a damages hearing, has
no i npact on Joyce and Spear Wlderman's rights or liabilities
with regard to the judgnent note or the real estate at issue in
this case. Paragraph 7 of the Agreenment and Consent O der (Docket
#11) in this case provides for the maintenance of the escrow
funds(in the anount of the judgnent note) during the pendency of
a state court action, in the event that the clains against Joyce
and Spear W/l derman are dism ssed on jurisdictional grounds.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERNATI ONAL LONGSHOREMEN' S : ClVIL ACTI ON
ASSCOCI ATI ON, AFL-CI O :

V.
SPEAR, W LDERMAN, BORI SH, : NO. 97-2438

ENDY, SPEAR & RUNCKEL,
CHARLES T. JOYCE, AND
THOVAS W BLACKWELL
ORDER

AND NOW this day of February 1998, upon
consi deration of defendants Joyce and Spear Wl dernman’s notion to
dismss, plaintiff ILA s response in opposition, noving
defendants’ reply brief and ILA's sur-reply brief, and after oral
argunent, |IT IS ORDERED THAT defendants Joyce and Spear
Wl derman'’s notion is GRANTED, for the reasons stated in the
acconpanyi ng menor andum

1) Counts One, Two, Three, Four and Five of the Anended
Conpl aint are DI SM SSED W TH PREJUDI CE agai nst all defendants,
for |ack of subject matter jurisdiction.

2) Counts Seven, N ne (against defendants Joyce and
Spear Wl derman only) and Ten are DI SM SSED W THOUT PREJUDI CE
pursuant to 28 U S.C. 81367(c).

3) | retain jurisdiction over Counts Six, Eight and
Ni ne (agai nst defendant Blackwell only). Plaintiff shall, within
10 days of the date of this order, submt its application for

entry of default judgnment against Bl ackwell on these clains,



together with affidavits enabling the court to determ ne the

anount s due.

ANI TA B. BRODY, J.
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