IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW K., ET AL.,

PLAI NTI FFS : CIVIL ACTI ON

V.
PARKLAND SCHOOL DI STRI CT, : NO 97-6636
ET AL., :
DEFENDANTS

MEMORANDUM

Padova, J. February , 1998
Plaintiff Matthew K. (“Matthew’), by and through his parents
and natural guardians, Adriane K and Max K. ("“parents”), has
filed a Motion for a Prelimnary Injunction establishing the
Phel ps School (*“Phelps”), a private school in Mlvern,
Pennsyl vani a, as Matthew s pendent placenent pursuant to the
Individuals with Disabilities Education Act (“IDEA’), 20 U S.C 8§
1415(j) (West, WESTLAWthrough P.L. 105-153).! Plaintiffs also
seek the term nation and di sm ssal of the ongoi ng due process
hearings before Hearing Oficer Mark Drenning (“Hearing O ficer”)
regardi ng appropriate placenent for Matthew during the current
school year. On January 23, 1998, the Court held a hearing on

the Motion. Based on the findings of fact and concl usions of |aw

' Prior to June 4, 1997, the |anguage contained in 20

U S.C 8§ 1415(j) was found in 20 U.S.C. § 1415(e)(3)(A).



set forth below, Plaintiff’s Motion will be granted in part and

denied in part.

Fi ndi ngs of Fact

1. In the fall of 1996, Defendant Parkland School District
(“District”) identified Matthew as a student suffering froma
|l earning disability in mathematics. (App. Pan. Op. No. 770 at
2.)

2. On Novenber 4, 1996, pursuant to Section 1414(d) of the
| DEA, the District inplenented an |Individualized Education Pl an
(“Novenber | EP") that placed Matthew at Springhouse Junior High
School (“Springhouse”), in the Parkland School District.

3. The Novenber | EP provided that Matthew woul d be pl aced
in a learning support classroomfor four sessions in each six day
cycle. (App. Pan. Op. No. 770 at 2-3.)

4. In early January, 1997, due to Matthew s conti nued poor
academ c performance at Springhouse, Matthew s parents
unilaterally withdrew Matthew from Springhouse and pl aced hi m at
t he Phel ps School. (Pl.’s. P.lI. Hearing Exs. 9, 10, 11)

5. Phel ps is an accredited, private school in
Pennsyl vani a, however it is not a state approved private school
for special education placenments. (P.1. Trans. at 80-82.)

6. During the 1996-97 spring senester at Phel ps, Matthew s

per f ormance and honewor k conpl etion inproved. (Pl.’s. P.I



Hearing Exs. 1, 2, & 3.)

7. Approxi mately one nonth after Matthew began at Phel ps,

his parents, still unsatisfied with the District’s Novenber |EP,
requested a speci al education due process hearing. (P.l. Trans.
at 91.)

8. Fi ve sessions of these hearings were held between Mrch

6, 1997 and May 27, 1997, before Hearing O ficer Drenning.

9. On July 21, 1997, the Hearing Oficer issued his
Deci sion and Order concluding the following: (1) the Novenber |EP
was i nappropriate for Matthew, (2) Matthew s educati onal needs
were being nmet at Phel ps; (3) Matthew s parents were entitled to
rei mbursenment for his placenent at Phel ps for the 1996-97 school
year; (4) Matthew s IEP teamwas to reconvene to revise Matthew s
| EP for the 1997-98 school year.?

10. The District failed to appeal the Hearing Oficer’s
Deci si on.

11. The parents however, filed two exceptions to the
Decision. Only the second, the parents’ request that the Appeals
Panel find Phel ps the appropriate placenent for Matthew for the
1997-98 school year and during the pendency of the proceedings is

rel evant here.

2 Only those findings and conclusions relevant to the

instant Motion are listed here. Additional provisions relating

to the nunber of conpensatory education hours and rei mbursenent

for private tutoring need not be addressed to resolve the issues
presently before the Court.



12. The issue of appropriate placenent for Matthew during
the spring senmester of the 1996-97 school year was never before
t he Appeal s Panel because the District did not file Exceptions to
the Hearing O ficer’s Decision.

13. In its August 29, 1997 Opinion, the Appeal s Panel
affirmed the Order of the Hearing Oficer requiring the District
to adjust its Novenber IEP for the 1997-98 school year to include
annual goals, short term objectives, and specially designed
instruction in two areas: nunerical operations and homework. The
Appeal s Panel ignored the parents request for a “pendent
pl acenment” determ nation. See 20 U S.C. 8§ 1415(j).

14. As the 1997-98 school year approached, the District
proposed a revised |EP (“1997-98 IEP") for Matthew in the
Par kl and School District.

15. Matthew s parents did not agree with the proposed 1997-
98 | EP.

16. Again in the fall of 1997, upon his parents’
initiative, Matthew returned to Phel ps.

17. The District requested a second set of due process
hearings to assess the appropriateness of the 1997-98 I|EP. The
first of those hearings took place before the Hearing O ficer
just one day after Plaintiffs filed their lawsuit in this Court.

At the time the parties appeared for oral argunent on the instant



Motion, a second session of the second set of hearings had taken
pl ace and a third session was schedul ed for the foll ow ng week.

18. In their Mtion for a Prelimnary Injunction,
Plaintiffs ask this Court to order that (1) Matthew s pl acenent
pendi ng the resol ution of any proceedi ngs brought under the | DEA
is Phelps; (2) the District reinburse the parents for the costs
incurred for Matthew s placenent at Phel ps for the current school
year; (3) the District pay all future costs of Matthew s
pl acenent at Phel ps pending the resolution of this dispute; (4)
the due process hearing scheduled to resune on January 29, 1998,
regardi ng the appropriate placenent for Matthew for the 1997-98
school year, be term nated and di sm ssed.

19. Since the due process hearings before Hearing Oficer
Drenni ng were schedul ed to resune just six days after the Court
heard oral argunment on the Modtion, the Court denied Plaintiffs’

Motion fromthe bench as to their request that the due process



heari ngs be enjoined.® For the reasons that follow, the Mdtion

will be granted as to the remaining requests.

1. Discussion

A Statutory Background

The IDEA' s purpose is “to assure that all children with
disabilities have available to them. . . a free appropriate
public education whi ch enphasi zes speci al education and rel ated
services designed to neet their unique needs.” 20 U S.C 8§
1400(d) (1) (A). Toward that end, the |IDEA allows states to

recei ve federal funding provided that their educational prograns

® The broadest issues in this litigation, those relating to
t he appropriateness of the |IEP proposed by the District for the
1997-98 school year, are not presently before this Court. At
this juncture, Plaintiffs have not yet exhausted their
adm nistrative renedies as to this issue. See Kominos v. Upper
Saddl e Ri ver Board of Education, 13 F.3d 775 (3d Cr. 1994). The
1997-98 IEP is in the process of being reviewed, for the first
time, before Hearing Oficer Drenning. The Court refuses to
i ntrude upon the state adm nistrative process, a process that
“offers an opportunity for state and | ocal agencies to exercise
di scretion and expertise in fields in which they have substanti al
expertise.” 1d. at 779. Plaintiff’s argunent that allow ng the
hearing officer the opportunity to hear the issue anew woul d
“force the parties to take too many | aps around the sane track”
is not sufficient to excuse the conprehensive adm nistrative
procedure mandated by the IDEA. See Stauffer v. WIIliam Penn
School District, 829 F.Supp. 742, 749 (E.D. Pa. 1993) (“Exhaustion
of adm nistrative renmedies is not futile sinply because it may be
time consunming”). The statute provides excellent protection for
the parents while the parties nmake the requisite |laps. That
protection is enbodied in the provision for a pendent placenent
determ nation. Thus, the Court’s pendency determ nation as
di scussed herein is entirely independent of any ultimte decision
regardi ng the appropriate placenment for Matthew for the current
acadeni c year.




conply with not only the Act’s substantive requirenents but al so
the procedural safeguards that the |IDEA extends to children with
disabilities and their parents. These procedural safeguards are
meant to "guarantee parents both an opportunity for neani ngful
input into all decisions affecting their child s education and
the right to seek review of any decisions they think are

I nappropriate.” Honig v. Doe, 484 U S. 305, 311-12 (1988).

Under the I DEA, a “free appropriate public education” is one
that is “provided in conformty with the individualized education
program required under section 1414(d).” 20 U . S.C. § 1401(8).
The IEP is the “centerpiece of the statute’ s education delivery
systemfor disabled children.” Honig, 484 U S. at 311. The IEP

must include, inter alia, a statenent of the services to be

provided to the child, an assessnent of the child s current
educational levels, and the annual goals set for that child. See
20 U.S.C 8 1414(d)(1)(A). The parents have the right to
participate in the devel opnent of an appropriate |EP for their
child. 20 U S.C 8§ 1401(d)(1)(B). Parents also have the right
to both adm nistrative and judicial review of the placenent
proposed by the school in an IEP. |In Pennsylvania, parents who
object to an IEP may first request an “inpartial due process
hearing” before a hearing officer. 22 Pa.Code § 14.64 (1997).
Any party aggrieved by the hearing officer’s decision may then

appeal that decision to the Special Education Appeals Panel. 1d.



at § 14.64(m. Wen a final adm nistrative decision has been
rendered, a dissatisfied party then has the right to bring a
civil action in either federal or state court. 20 U S C 8§

1415(i)(2); Drinker v. Colonial School District, 78 F.3d 859, 864

n.10 (3d Cir. 1996).*

Most inportantly for the instant Motion, the | DEA requires
that during the course of any adm nistrative and judi ci al
proceedi ngs brought under the Act, “the child shall remain in the
then current educational placenment.” 20 U S.C. 8§ 1415(j). This
requi renment is known as the IDEA s “pendent placenent” or “stay

put” provision. See Susquenita School District v. Raelee S., 96

F.3d 78, 82 (3d Gr. 1996). The “pendent placenent” provision
provides, in pertinent part:

During the pendency of any proceedi ngs conduct ed
pursuant to this section, unless the State or | ocal
educati onal agency and the parents or guardi an

ot herwi se agree, the child shall remain in the then-

* Section 1415(i)(2) of the IDEA provides in relevant part:
Any party aggrieved by the findings and deci sion nmade
under subsection . . . shall have the right to bring a
civil action with respect to the conplaint presented
pursuant to this section, which action may be brought
in any State court of conpetent jurisdiction or in a
district court of the United States without regard to
the anount in controversy. |In any action brought under
t hi s paragraph the court shall receive the records of
the adm ni strative proceedi ngs, shall hear additional
evi dence at the request of a party, and, basing its
deci sion on the preponderance of the evidence, shal
grant such relief as the court determnes is
appropri at e.

20 U.S.C. 8§ 1415(i1)(2).



current educational placenent of such child.

20 U.S.C. § 1415(j).

B. Standard for a Prelimnary |Injunction

Section 1415(j) functions, in essence, as an autonatic
prelimnary injunction. Drinker, 78 F.3d at 864. “The provision
represents Congress’ policy choice that all handi capped chil dren,
regardl ess of whether their case is neritorious or not, are to
remain in their current educational placenent until their dispute
wth regard to their placenent is ultimately resolved. Once a
court ascertains the student’s current educational placenent, the

novants are entitled to an order without satisfaction of the

usual prerequisites to injunctive relief.” Wods v. New Jersey

Dep’t of Educ., No. 93-5123, 20 Indiv. Disabilities Educ. L. Rep.

(LRP Publications) 439, 440 (3d Gr. Sept. 17, 1993) (enphasis

added); see also Zvi D. v. Anbach, 694 F.2d 904, 906 (2d G r.

1982) (“the statute substitutes an absolute rule in favor of the
status quo for the court’s discretionary consideration of the
factors of irreparable harmand either a |ikelihood of success on
the nerits or a fair ground for litigation and a bal ance of
hardshi ps”). Thus, for purposes of a Mdtion for a Prelimnary

| njunction, the dispositive inquiry under section 1415(j) is the
identification of the child s “current educational placenent.”

In making its decision, the Court will use its “independent



j udgnment” “based on a preponderance of the evidence,” while
giving “due weight to the admnistrative determ nations.” See

Board of Education v. Rowl ey, 458 U. S. 176, 205-206 (1982). The

Court nust “avoid substituting [its] educational judgnents for

those of state adm nistrative bodies.” See Del aware County

Internediate Unit #25 v. Martin K. , 831 F. Supp. 1206, 1220

(E.D. Pa. 1993).

C. Appl i cation of the Pendent Placenent Provision

Most often, the “pendent placenent” provision is
i nvoked by a child' s parents in order to block school districts
fromeffecting unilateral change in a child s educati onal
program See Honig, 484 U S. at 323 (finding that in creating
section 1415(j) “Congress very much neant to strip schools of the
unilateral authority they had traditionally enployed to exclude
di sabl ed students, particularly enotionally disturbed students,
fromschool”). 1In such cases, the Third Crcuit has instructed
that “the dispositive factor in deciding a child s ‘current
educati onal placenent’ should be the Individualized Education
Program . . . actually functioning when the ‘stay put’ is
i nvoked.” Drinker, 78 F.3d at 867 (quoting Wods, 20 |IDELR at
440). According to Defendant, the last functioning | EP was in
t he public school system pursuant to the Novenber |EP, and

therefore, the public school placenent nust remain Matthew s

10



pendent placenment for the duration of the litigation. (P.I
Trans. at 33.)°

This case, however, differs frommany in which a child s
pendent placenent is at issue. In this case, it is the parents
who changed the child s placenent. The parents, unconvinced that
t he Novenber | EP was appropriate for Matthew based on his
continued inability to performin his classes, chose to renove
Mat t hew from public school and to place himin private school at
their own expense. They had no interest in having Matthew remain
in the Parkland schools. Thus, the protective purpose underlying
t he pendent placenent provision was not triggered at the point at
whi ch Matthew s placenent was changed.

I n Susquenita, the United States Court of Appeals for the

Third Grcuit (“Third Grcuit”) provides the Court w th gui dance.
In that case, the Third Crcuit was faced with a simlar set of
facts and a different procedural history. As in this case, in

Susquenita, it was the parents, not the school district, who

advocated change. It was the parents who unilaterally w thdrew
the child and placed her in a private school. At the due process

hearing in Susquenita however, the hearing officer found agai nst

the parents and decided that the | EP proposed by the public

> The District’s proposed |EP for the 1997-98 school year
was never accepted by Matthew s parents. Thus, there has been no
suggestion that the placenment proposed in the 1997-98 IEP is the
pendent pl acenent.

11



school was appropriate. The parents appeal ed. The Speci al
Educati on Appeal s Panel reversed the hearing officer’s decision,
finding that the proposed | EP was deficient in a nunber of
respects and that “[the child s] educational program was not
reasonably cal cul ated to provide for neaningful education

benefit.” Susquenita, 96 F.3d at 79 (citation omtted).

Accordi ngly, the Appeals Panel found that the parents claimfor
rei mbursenment of the costs of sending their child to private
school was perm ssible. |1d. at 80. The Appeals Panel also found
that the child s pendent placenment was the private school, unless
its Order was overturned in a Commonweal th or federal district
court. I1d.

The Third G rcuit held that when parents of a disabled child
choose to withdraw that child fromthe proposed public schoo
pl acenent, they do not thereby invoke the protection of the
pendent placenent provision. The Court explained that “prior to
the tinme that the education appeal s panel announced its deci sion,
t he pendent placenent provision was inoperative.” See

Susquenita, 96 F.3d at 83. However, at the nmonent at which the

Appeal s Panel found in the parents’ favor, there was “agreenent”
bet ween the state educational agency and the parents, and a new
pendent placenment was created. The Court relied on the | anguage
of the statute in support of this proposition. The statute

permts the “state or |ocal educational agency and the parents or

12



guardian [to] otherw se agree” to a pendent placenent other than
the child s placenent at the commencenent of the adm nistrative
proceedi ngs.® Based on the Suprene Court’s decision in School

Committee of the Town of Burlington v. Dep’'t of Educ., 471 U. S

359, 372 (1985) establishing “that a ruling by the education
appeal s panel in favor of the parents’ position constitutes

agreenent for purposes of section 1415[j],” the Susquenita Court

found that the Appeals Panel’s decision set a new “agreed upon

pl acenment” sufficient to alter pendency. Susquenita, 96 F.3d at

83. Therefore, fromthe point of the panel decision forward, the
child s pendent placenent, by agreenent of the state, was the
private school

Def endant argues that Susquenita’ s teachings are not

appl i cabl e here because in this case there was no “agreenent”

fromthe state educational agency as to Matthew s pl acenent at

® The educational agency and contesting parents may agree

to a change in placenent under section 1415(j). Federal

regul ati ons under the statute thus provide as follows:
During the pendency of any adm nistrative or judicial
proceedi ng regarding a conplaint, unless the public
agency and the parents of the child agree otherw se,
the child involved in the conplaint nmust remain in his
or her present educational placenent.

34 CF.R 8 300.513.
The due process requirenments of the Pennsylvania regul ations

i mpl enenting the IDEA track this federal standard:
No change in the identification, evaluation,
educational placenment or | EP of an exceptional student
or an eligible young child nmay be nade during the
pendency of an administrative or judicial proceeding
unl ess agreed to by the parties to the proceeding.

22 Pa. Code § 14.61(b).

13



Phel ps. Wile the Court recognizes that the “agreenent” in this
case does not cone fromthe appeals panel as it did in

Susquenita, but rather fromthe “local educational agency,” the

Court does not find this distinction determ native.

In Hearing Oficer Drenning s decision, he found that (1)
t he Novenber | EP was inappropriate for Matthew and (2) the Phel ps
school was neeting Matthew s educational needs. He then went on
to award the parents rei nbursenment for Matthew s educati onal
costs at Phel ps for the 1996-97 spring senester. He specifically
found that the two prong test for whether parents are entitled to
rei mbursenent of private school costs had been net. See

Burlington, 471 U S. 359 (1985) (IDEA authorizes reinbursenent of

tuition when District’s proposed IEP is found to be inappropriate
and parents nmake unil ateral placenent which |ater proves to be

appropriate).” Wthout question, this decision provided a ruling

" A placenent is appropriate if it is “reasonably

calculated to enable the child to receive educational benefits.”
See Board of Education v. Row ey, 458 U S. 176, 206 (1982). The
hearing officer’s finding that Phel ps was neeting Matthew s
“educational needs” coupled with the finding that the parents
clearly nmet the two-prong Burlington test for reinbursenent and
the testinmony of Dr. M chael Mirphy quoted bel ow, denonstrates to
this Court that the hearing officer established Phel ps as an
appropriate placenent for the 1996-97 school year and that the
District understood that Decision as such. The Court notes

Def endant’ s argunment that the Hearing O ficer’s Decision nerely
establ i shed the Phel ps placenment as “proper under the act” when
it awarded rei nbursenent for the 1996-97 senester at Phel ps.

Def endant argues that the awardi ng of the so-called “equitable
Carter remedy” does not necessarily change pendency. Florence
County School District Four v. Carter, 510 U S. 7 (1993).
However, by Dr. Mirphy’s’ own admi ssion, as quoted bel ow, the

14



“in favor of the parents’ position.” As in Susquenita, when the
parents received such a ruling, there was “agreenent.”

Susquenita, 96 F.3d at 83. By failing to appeal the deci sion,

the District accepted the agreenent.?®
The foll ow ng di al ogue between the Court and defense counsel
that took place at the hearing on the Mdtion solidifies the
Court’s view that the “agreenent” in this case as described above
is sufficient to alter pendency. The Court asked counsel whether
the District itself could change pendency by agreeing to a
private school placenent initiated unilaterally by a disabled
child s parents. Counsel agreed that it coul d.
The Court: Well, what if that
private schoo
pl acenent that was
initiated
unilaterally had been
accepted by the school
district?

Counsel : The parties are always free to change
pendency by accept ance.

District accepted the Hearing Oficer’s finding that Phel ps was
nmeeting Matthew s educational needs in 1996-97. To the Court,
this acceptance is no different froma letter to the parents to
that effect, a nethod of acceptance that Defense counsel agreed
was sufficient to alter pendency.

® It is true, as Defendant contends, that the Third G rcuit
has not had the opportunity to address whet her “agreenent” from
t he | ocal educational agency is sufficient to alter pendency.
However, the statute itself so permts. See 20 U S.C. 8§ 1415(j)
(“...unless the State or |ocal educational agency and the parents
[] otherw se agree”) (enphasis added). |In addition, in this
case, the District accepted the “agreenent” when it did not
appeal .

15



The Court: Wel |, that placenent
woul d have
constituted then an
agreed upon
pl acenment and woul d have
becone the | ast current
appropriate placenent.

Counsel : If in fact the circunstances were that.
The Court: The school district wote

a letter saying we accept

it?
Counsel : We accept it, sure, okay.

(P.1. Trans. at 19-20.) Later in the hearing, Dr. M chael

Mur phy, the Director of Pupil Services for the Parkland School
District was called to the stand. The Court engaged Dr. Muirphy
inthe followng illum nating discussion:

The Court: Dr. Murphy, as Director of Pupi
Services, did you have authority to
agree to I EP for students at Parkl and
School District?

Dr. Mirphy: Yes.

The Court: Did you understand the
hearing officer’s finding
to be that Phel ps was
nmeeti ng Matthew s
educati onal needs?

Dr. Murphy: | understood that he believed that.
The Court: And you did not appeal that?
Dr. Mirphy: Correct.
The Court: So all -- | nean you had
accepted that finding?
Dr. Murphy: Yes.

(P.1. Trans. at 113.)

The Court finds no difference in substance between a letter
of agreenment fromthe District accepting the Phel ps placenent and
the District’s failure to appeal a decision it knew established

Phel ps as the last current appropriate placenent. Based on the

16



above di al ogue between the Court and Dr. Murphy, it is evident
that the District’s choice not to appeal the Hearing Oficer’s
deci sion was tantanount to acceptance of an agreenent to
establ i sh pendency at Phel ps. As Defense counsel stated, an
acceptance by the District of Matthew s pl acenent at Phel ps
“woul d have constituted [] an agreed upon placenent and woul d
have becone the | ast current appropriate placenent.” (P.I
Trans. at 19-20.) By choosing not to appeal, the D strict

accepted the private school placenent. See Row ey, 458 U. S. at

206. Phel ps was thus established as the “last agreed upon
pl acenent.” Therefore, Plaintiffs are entitled to an order
establishing this placenent as the “pendent placenent.” See

Dri nker, 78 F.3d at 864.

D. Fi nanci al Responsibility

Fi nanci al responsibility attaches once a pendent placenent
determ nation is nmade.

Wil e parents who reject a proposed | EP bear the
initial expenses of a unilateral placenent, the school
district’s financial responsibility should begi n when
there is an adm nistrative or judicial decision

vindi cating the parents’ position. The purpose of the
Act, which is to ensure that every child receive a
‘free and appropriate public education’ is not advanced
by requiring parents, who have succeeded in obtaining a
ruling that a proposed IEP is inadequate, to front the
funds for a continued private education.

Susquenita, 96 F.3d at 86 (concluding that a school district may

be required to pay for tuition and expenses associated wth a

17



pendent placenment prior to the conclusion of litigation); see

also dovis v. Ofice of Admnistrative Hearings, 903 F.2d 635

(9th Gr. 1990). In July 1997, Matthew s parents received an
adm nistrative decision vindicating their position. The District
accepted that decision. The District therefore, cannot avoid
interimresponsibility for funding Matthew s private school

pl acenment pendi ng the outcone of any proceedi ngs brought under
the Act.®

There is no doubt that Congress has inposed a
significant burden on the States and school districts
that participate in IDEA  Yet public educational
authorities who want to avoid reinbursing parents for
the private education of a disabled child can do one of
two things: give the child a free appropriate public
education in a public setting, or place the child in an
appropriate private setting of the State's choi ce.

This is IDEA's mandate, and school officials who
conformto it need not worry about reinbursenent

cl ai ns.

Fl orence County School District Four v. Carter, 510 U S. 7, 15

(1993). Requiring the District to reinburse Matthew s parents
for the costs of his education at Phel ps fromthe begi nning of

the 1997-98 school year until the present nerely forces the

° pDefendant makes nmuch of the fact that the Hearing

O ficer’s decision vindicating the parents’ position related only
to the 1996-97 school year. The Court agrees with Defendant and
intimates no view as to the appropriate placenent for Mtthew for
the current school year. However, pendent placenent is an
entirely independent determ nation based on the “last agreed upon
pl acenent.” The designation of Phel ps as Matthew s “pendent

pl acenent” does not decide the issue of the appropriate placenent
for Matthew during the 1997-98 school year.

18



District to belatedly pay expenses that it should have paid all

al ong.

I11. Conclusions of Law
1. Title 20 U. S.C. 8§ 1415(j), the pendent placenent
provi sion, functions as an automatic prelimnary injunction.

Drinker v. Colonial School District, 78 F.3d 859, 864 (3d Gr.

1996) .
2. Until the tine that the | ocal educational agency and
the parents “otherwi se agreed” to Matthew s pl acenent at Phel ps,

t he pendent placenent provision was inoperative. Susquenita

School District v. Raelee S., 96 F.3d 78, 83 (3d Cr. 1996).

3. The critical determnation in identifying the pendent
pl acenment when the parents of the disabled child have
unilaterally withdrawn that child fromthe public school

pl acenent is the “last agreed upon placenent.” Susquenita, 96

F.3d at 83-84.

4. When the hearing officer found that the Novenber |EP
was i nappropriate and the Phel ps placenent was “neeting Matthew s
educati onal needs” and the District failed to appeal that
deci si on, Phel ps becane the “l ast agreed upon placenent.”

5. As the “last agreed upon placenent,” Phelps is

Mat t hew s pendent placenent pursuant to 20 U.S.C. 8§ 1415(j).

19



6. Once pendent placenent was established in the sumer of
1997, by agreenent of the District, financial responsibility on

the part of the District followed. Susquenita, 96 F.3d at 84.

7. The District is required to reinburse Matthew s parents
for the costs of educating Matthew at Phel ps fromthe begi nning
of the 1997-98 school year to the present and pendi ng the outcone
of any proceedi ngs brought under the Act.

8. The District’s financial obligations with respect to
t he pendent placenent are i medi ate and may not be deferred until
the close of the litigation. |d.

9. The pendent placenent determnation is a separate and
i ndependent decision fromthe issue currently before Hearing
O ficer Drenning regarding the appropriate placenent for Mtthew
during the 1997-98 school year.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW K., ET AL.,

PLAI NTI FFS ; CIVIL ACTI ON
V.
PARKLAND SCHOOL DI STRI CT, : NO 97-6636
ET AL., :
DEFENDANTS
ORDER

AND NOW this day of February, 1998, upon
consideration of Plaintiffs’ Mtion for Prelimnary Injunction
(Doc. No. 3), Defendants’ Response thereto (Doc. No. 4),
suppl enental letter briefs, and Oral Argunent held on Friday,
January 23, 1998, |IT | S HEREBY ORDERED that Plaintiff’s Mtion is
GRANTED | N PART AND DENI ED I N PART, and nore specifically, it is
CRANTED as to the foll ow ng:

(1) The pendent placenent for Matthew K. is Phel ps;
(2) Parkland School District shall reinburse the
parents imediately for the tuition and ot her
educational costs they incurred for Matthew s pl acenent
at Phel ps for the 1997-98 school year in a manner
consistent with the Hearing O ficer’s Decision

regardi ng the 1996-97 school year;



(3)

Par kl and School District shall continue to pay the

costs of Matthew K. 's placenent at Phel ps pendi ng the

outcone of any admnistrative and judicial proceedings

brought under Section 1415 of the Individuals with

Disabilities Education Act. 20 U S.C. § 1415(j).

That portion of the Mtion seeking the termnation and

di sm ssal of the due process hearings schedul ed before Hearing

Oficer

Drenning i s DENI ED.

BY THE COURT:

JOHN R PADOVA, J.



