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Plaintiffs Teanmsters Pension Trust Fund of Phil adel phia and
Vicinity and WlliamJ. Ei nhorn (jointly, “Pension Fund”) have
sued defendants Donenic Cristinzio, Inc. (“Cristinzio”), Delaware
Val l ey Car and Truck Leasing, The Russell G Taddei and Donald R
Taddei Buil ding Partnership, Systens Furniture Installations,

Inc. (jointly, “Control Goup”), and Russell G Taddei (“Taddei,”
or jointly with Cristinzio and Control G oup, “defendants”), for
wi thdrawal liability arising under the provisions of the Enpl oyee
Retirement Inconme Security Act of 1974 (“ERISA’), 29 U S.C 88
1001- 1461, as anended by the Miltienpl oyer Pension Pl an
Amendnents Act of 1980 (“MPPAA"), 29 U.S.C. 88§ 1381-1461.' The

plaintiffs have filed a notion for summary judgnent; the

Plaintiffs al so naned Donald R Taddei and PRT, Inc. as
defendants in their Conplaint. These defendants have never
responded to the lawsuit in any way. Accordingly, | granted a
defaul t judgnent agai nst these defendants in August 1997.



def endant s oppose the notion on a nunber of grounds. For the
reasons stated below, I will grant the plaintiffs’ notion for

summary judgnent.

Fact s

The following facts are essentially undisputed. Plaintiff
Teansters Pension Trust Fund of Philadel phia and Vicinity is an
enpl oyee pension benefit plan that provides retirenment benefits
to enpl oyees of contributing enployers engaged in interstate
comerce (Conplaint, f 4; Answer, § 4). The Teansters Pension
Trust Fund is a Taft-Hartley trust fund established under 29
US C 8 186(c)(5) and a nmultienployer plan within the neaning of
29 U S. C 8§ 1002. Plaintiff WlliamJ. Ei nhorn is a fiduciary of
the Teansters Pension Trust Fund within the neaning of 29 U S. C
§§ 1002(21), 1451.

Prior to 1992, defendant Donenic Cristinzio, Inc. was a
commerci al noving busi ness which, individually or through an
enpl oyer association, was signatory to successive collective
bar gai ni ng agreenents from 1965 through 1992, with Local Union
No. 513, affiliated wth the International Brotherhood of
Teansters, Chauffeurs, Warehousenen and Hel pers of Anerica. Each
of these collective bargaining agreenents required the paynent of
fringe benefit contributions to the Teansters Pension Trust Fund

(Ei nhorn Decl. f 3 and Exs. 2-10). Def endants Russell G Tadde



and Donald R Taddei acquired Cristinzio in 1971: each owned 50%
of Cristinzio (Rosenthal Decl. 19 and Ex. 39). Fromthe tine
Russell G Taddei and Donald R Taddei acquired Cristinzio unti
the passage of ERISA in 1974, Cristinzio's sole obligation with
respect to the Plan was to nmake contributions at a fixed rate per
hour per enpl oyee (Taddei Aff. f4). Cristinzio signed at | east
three additional collective bargaining agreenents between 1980,
when MPPAA was enacted and 1992, when Cristinzio withdrew from

t he pension fund(Taddei Aff. §3).

Def endants Russell G Taddei and Donald R Taddei also
were general partners in defendants The Russell G Taddei and
Donal d R Taddei Building Partnership and Del aware Val |l ey Car and
Truck Leasing (Rosenthal Decl. 8 and Ex. 38). Russell G Tadde
and Donald R Taddei each owned 50% of Systens Furniture
Installations, Inc. (Rosenthal Decl. 8 and Ex. 38). The Russel
G Taddei and Donald R Taddei Buil ding Partnership owned the
buil ding in which Donenic Cristinzio, Inc. was | ocated and
operated and Cristinzio paid rent to the building partnership
(Ex. 38). Delaware Valley Car and Trucki ng Leasing | eased trucks
to Cristinzio for use in its day-to-day operations, for which it
recei ved paynent fromCristinzio (Ex. 38). The defendants have
stipulated that the Russell G Taddei and Donald R Tadde
Bui | di ng Partnership, Del aware Valley Car and Truck Leasing, and

Systens Furniture Installations, Inc. are trades or businesses



under common control with Donmenic Cristinzio, Inc. so as to form
a “single enployer” under 29 U S.C. 8 1301(b) (Rosenthal Decl. 17
and Ex. 37).°?

Cristinzio ceased operations and stopped nmaki ng paynents on
May 12, 1992 (Ei nhorn Decl. T ¥ 4, 5, and 6 and Exs. 11-20). On
August 28, 1992, the Pension Fund sent a statutory demand letter
to Cristinzio stating that the Pension Fund had determ ned that
Cristinzio withdrew fromthe Pension Fund and incurred w thdrawal
liability (Ei nhorn Decl.f6 and Ex. 11). On August 28, 1992, the
Pensi on Fund also directly notified the Control G oup and Russel
G Taddei of the Fund's determ nation that they were under conmon
control with Cristinzio and were responsi ble for the paynent of
the wwthdrawal liability incurred by Cristinzio. (Ei nhorn Decl.
16 and Exhs. 12, 13, 14, and 15). On Novenber 10, 1992, a
revised demand for withdrawal liability was sent to Cristinzio
(Ei nhorn Decl. at Y6 and Ex. 16). Revised demand letters were
sent to the Control Group and Russell G Taddei on Novenber 11

1992 (Einhorn Decl. Y6 and Exhs. 17, 18, 19, and 20). The

ERISA requires that all trades or businesses--whether or
not incorporated--that are under "comon control,"” as defined in
regul ations issued by the Pension Benefit Guaranty Corporation
("PB&C'), "shall be treated ... as a single enployer." 29
U S C S 1301(b)(1). Because a commonly controlled group of
trades or businesses is to be treated as a single enpl oyer, each
nmenber of such a group is liable for the withdrawal of any other

menber of the group. |In determ ning whether a withdrawal has
occurred, MPPAA explicitly provides that any transaction desi gned
to "evade or avoid" withdrawal liability should be ignored. 29

U S C S 1392(c).



revised wthdrawal liability demand sought paynment of unfunded
vested benefits allocable to Cristinzio of $118, 622.57, payable
in nine quarterly installnents of $15, 247.97 and a final paynent
of $1,057.46 (E nhorn Decl. 6 and Exs. 16-20). The first
installment of the withdrawal liability was due on January 9,
1993 (Einhorn Decl. 96 and Exs. 16-20).

The Pension Fund did not receive the initial paynent, due on
January 9, 1993, and, by letters dated February 3, 1993, the
Pensi on Fund notified Cristinzio, the Control G oup and Russel
Taddei of their default and right to cure the default (Ei nhorn
Decl. 97 and Exs. 21-25). In Novenber 1993, Cristinzio requested
a review of the withdrawal liability assessnent fromthe Pension
Fund( Ei nhorn Decl. 18 and Ex. 26).°3

Nei ther Cristinzio nor any nenber of the Control G oup or
Russel | Taddei has ever filed a demand for arbitration in
connection with the withdrawal |iability assessnent (Ei nhorn
Decl. 910). The deadline for seeking arbitration |apsed on My
22, 1993 under 29 U. S.C. § 1402(a)(1)(B). Nor have Cristinzio or
any nenber of the Control G oup or Russell Taddei nade any

paynents toward the withdrawal liability (E nhorn Decl. 19).4

’Russel | G Taddei, on behalf of Donmenic Cristinzio, Inc.
had previously requested and received estinates of Cristinzio' s
withdrawal liability fromthe Pension Fund in February 1984,
August 1988, and May 1992.

“The total of the unpaid installnents equals $138, 289. 19
(Exs. 16-20 and 34). Accrued interest on the unpaid wthdrawal
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1. Standard of Review

Rul e 56(c) of the Federal Rules of Civil Procedure provides
that summary judgnent is appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P

56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986) .

The party noving for sunmary judgnment "bears the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,' which it believes
denonstrate the absence of a genuine issue of material fact."
Celotex, 477 U.S. at 323. Wen the noving party does not bear
t he burden of persuasion at trial, as is the case here, its

burden "may be di scharged by 'showing'--that is, pointing out to

l[iability installment paynents fromthe due date for paynent of
each installnent, as calculated through July 14, 1997, is

$51, 557. 67 (Rosenthal Decl. 12 and Ex. 34). Accrued interest on
the principal anount of the withdrawal liability from January 9,
1993 through July 14, 1997 is $53, 811.21 (Rosenthal Decl. Y2 and
Ex. 35). Through July 14, 1997 the Pension Fund has incurred
attorneys’ fees of $22,361.24 and costs of $2,492.17 in
connection with efforts to collect the withdrawal liability owed
to the Pension Fund by Cristinzio, the Control Goup, and the
Taddei s (Rosenthal Decl. {3 and Ex. 36).
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the district court--that there is an absence of evidence to
support the nonnoving party's case." |d. at 325.

Once the noving party has filed a properly supported notion,
the burden shifts to the nonnoving party to "set forth specific
facts showing that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
all egations or denials of the [nonnoving] party's pleading," id.,
but nust support its response with affidavits, depositions,

answers to interrogatories, or admssions on file. See Cel otex,

477 U. S. at 324; Schoch v. First Fidelity Bancorporation, 912

F.2d 654, 657 (3d G r. 1990).

To determ ne whether sunmmary judgnment is appropriate, | nust
det erm ne whet her any genuine issue of material fact exists. An
issue is "material" only if the dispute "m ght affect the outcone

of the suit under the governing law." See Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986). An issue is "genuine"

only "if the evidence is such that a reasonable jury could return
a verdict for the nonnoving party." 1d. |f the evidence

favoring the nonnoving party is "nerely col orabl e, not
significantly probative,"” or anounts to only a "scintilla,"
summary judgnent may be granted. See id. at 249-50, 252; see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S.

574, 586 (1986) ("Wien the noving party has carried its burden

under Rule 56(c), its opponent nust do nore than sinply show t hat



there is sonme netaphysical doubt as to the material facts."
(footnote omtted)). O course, "[c]redibility determ nations,
the wei ghing of the evidence, and the drawing of legitinmte
inferences fromthe facts are jury functions, not those of a

judge." Anderson, 477 U. S. at 255; see also Big Apple BMN Inc.

v. BMWof N Am, Inc., 974 F.2d 1358, 1363 (3d Cr. 1992).

Moreover, the "evidence of the non-novant is to be believed, and
all justifiable inferences are to be drawn in his favor."

Anderson, 477 U.S. at 255; see also Big Apple BMN 974 F.2d at

1363. Thus, ny inquiry at the sunmary judgnent stage is only the
"threshold inquiry of determ ning whether there is the need for a
trial," that is, "whether the evidence presents a sufficient

di sagreenent to require subm ssion to a jury or whether it is so

one-sided that one party nust prevail as a matter of |aw

Anderson, 477 U.S. at 250-52.

I11. Discussion

Congress enacted the Enpl oyee Retirenent Inconme Security Act
(“ERISA”) in 1974 to ensure that enployees and their
beneficiaries would not be deprived of anticipated retirenent
benefits by the term nation of pension plans before sufficient

funds have been accurul ated in the plans. Pensi on Benefi t

Guaranty Corp. v. RA Gay & Co., 467 U S. 717, 720 (1984).

ERISA's Title IV created a mandatory insurance program covering

guar ant eed benefits in case pension plans term nate wthout
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sufficient assets (29 U.S.C. 8 1301 et seq.). This plan
term nation insurance programis adm nistered by the Pension
Benefit CGuaranty Corporation (“PBGC).

The Multi enpl oyer Pension Plan Anendnments Act of 1980
(“MPPAA"), enacted by Congress with effective date of April 29,
1980, requires that an enployer withdrawing froma nultienpl oyer
pension plan pay a fixed and certain debt to the pension plan.
This withdrawal liability is the enployer’s proportionate share
of the plan’s “unfunded vested benefits,” cal cul ated as the
di fference between the present val ue of vested benefits and the
current value of the plan’s assets. See 29 U . S.C. 88§ 1381, 1391.
In the event of a conplete or partial wthdrawal fromthe Pension
Fund by an enpl oyer, MPPAA nmandates that the Pension Fund notify
the enpl oyer of the amount of withdrawal liability and the
schedul e for paynent and nake a demand for paynent in accordance
with that schedule. 29 U S . C 81399(b)(1). |If an enployer
W shes to contest the fact of its liability or the cal cul ated
anount of liability, the enployer nust seek review by the Fund
and initiate arbitration on a tinely basis under 29 U S. C
881399, 1401. The MPPAA specifically provides that “any dispute
bet ween an enpl oyer and the plan sponsor of a nultienployer plan
concerning a determ nation made under [29 U S.C. 8§881381-1399]
shal |l be resolved through arbitration.” 29 U S. C. 81401(a)(1).

The right to contest the assessment on the nerits is waived if



the enployer fails to initiate arbitration on a tinely basis. 29

U S.C. §1401(b)(1).

Pursuant to ERI SA and MPPAA, plaintiffs nove for sunmary
judgnent, arguing that: (1) defendants are statutorily liable for
withdrawal liability as the withdrawi ng enpl oyer; and (2) Russel
G Taddei is personally liable for the withdrawal liability as a
general partner of the Partnership, which forns part of
Cristinzio's Control Group. The defendants contest the
assessnent of withdrawal liability, raising a nunber of statutory

and constitutional issues.

A Assessment of Wthdrawal Liability on Cristinzio
Plaintiffs assert that withdrawal liability was correctly

assessed on Cristinzio because the Pension Fund in which
Cristinzio participated is governed by MPPAA withdrawal liability
provi sions, and Cristinzio withdrew fromthe Pension Fund.
Def endants respond that withdrawal liability was inproperly
assessed because their Pension Fund is not governed by the
wi thdrawal liability provisions of MPPAA.

An enpl oyer who has been assessed withdrawal liability and
di sagrees wth the pension fund s determ nation regarding
wi thdrawal liability nmust initiate arbitration review proceedi ngs

within the tine limts set forth in the MPPAA. See | UE AFL-CI O

Pensi on Fund v. Barker & WIllianson, Inc, 788 F.2d 118, 128-30
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(3d Gr. 1986). Wen an enployer ignores its arbitration rights,
MPPAA unanbi guously provides that the liability is fixed and the
enpl oyer’s right to dispute the assessnent is waived. See id.;

Teansters Pension Trust Fund v. Malone Realty Co., 82 B.R 346,

351 (E.D. Pa. 1988); O Connor v. DeBolt Transfer, Inc., 737 F

Supp. 1430, 1435-39 (WD. Pa. 1990). Although the Third Crcuit
has held that “under MPPAA there is no per se exhaustion

requi renent under which the court |acks jurisdiction to hear
cases that have not first been before an arbitrator,” Dorns

Transportation Inc. v. Teansters Pension Trust Fund, 787 F.2d

897, 903 (3d Cir. 1986), it has also explicitly established that
“where the issue of statutory interpretation ‘involves only a
MPPAA section that Congress explicitly reserved for arbitration,
arbitration is the appropriate route for resolution of the

di spute.” Colteryahn, 847 F.2d at 123 (citing FElying Tiger, 830

F.2d 1241, 1244 (3d Cr. 1987).

Here, neither Cristinzio nor any nenber of the Control G oup
ever requested arbitration. (Ei nhorn Decl. 110). The deadline
for seeking arbitration |apsed on May 22, 1993 under 29 U S. C. 8§

1402(a)(1)(B).> | find that because Cristinzio waived its right

MPPAA states that either party may initiate arbitration
within a sixty day period beginning either after the plan
trustees’ response to the enployer’s request for review, or 120
days after the date of the enployer’s request for review of
wi t hdrawal cal culations. See 29 U S.C. 81401(a)(1). Both
parties may jointly initiate arbitration within the 180 day
period after the date of the plan trustees’ initial demand. 1d.

11



to contest the assessnent of withdrawal liability by its failure
to seek arbitration in a tinmely manner, the Pension Fund is
governed by MPPAA withdrawal liability provisions and Cristinzio
withdrew fromthe Pension Fund. See 29 U S. C. § 1401(a)(1) (“Any
di spute between an enpl oyer and the plan sponsor of a
mul ti enpl oyer plan concerning a determ nation nmade under [29
U S C A 881381-1399] shall be resolved through arbitration.”).
Furthernore, even if it had not waived its right to contest
the assessnent of withdrawal liability, |I would reach the sane
concl usi on regardi ng defendants’ liability under MPPAA. The
parties dispute the characterization of the Pension Fund.
Plaintiffs assert that the Pension Fund is a “defined benefit
pl an.” Defendants, on the other hand, argue that the Pension
Fund, because it is a Taft-Hartley Plan, is not a “defined
benefit plan” and, therefore, is not subject to MPPAA w t hdrawal
liability.® However, defendants cite no legal authority for the
propositions that MPPAA withdrawal liability applies only to

defined benefit plans or does not apply to a hybrid plan.”’ The

®The statute defines a “defined benefit plan” as one which
has fi xed benefits, while enployers’ contributions may vary. 29
U S.C. 81002(35). 1In a “defined contribution plan,” the
enpl oyers’ contribution is fixed. 29 U S C 81002(34). A Taft-
Hartl ey Pl an has el enents of both, because it requires enployers
to contribute at a fixed rate, while providing for defined
benefits.

The only exclusion fromwi thdrawal liability is in 29
U S.C 81321(b) (1), which excludes individual account plans; the
statute is clear that an individual account plan does not include

12



Suprene Court has said that it is an open question whether a
hybrid Taft-Hartley Plan, like the one at issue here, is a

defi ned benefit plan subject to Title IV of ERISA. Concrete Pipe

and Prods. of CA, Inc. v. Construction Laborers Pension Trust for

So. Cal., 508 U S 602 (1993). The Third G rcuit has not
addressed the issue.

The key issue, as Judge Padova pointed out when presented
with the sane argunent regarding the characterization of a Taft-

Hartl ey Plan, by the defendants in Lyons v. Raynond Rosen & Co,

is whether the Plan at issue is governed by the w thdrawal
liability provisions of MPPAA: characterization of a Plan as
either “defined benefit” or “defined contribution” is not
essential to this determnation. Lyons, 1994 W. 129955, at *3-5
(E.D. Pa.) Because both parties in the instant case agree that
the Pension Fund is a “nultienployer plan,” and that defendants
wthdrew fromit, this withdrawal is governed by MPPAA. See 29

U S C 11381(a) (“If an enployer withdraws froma nulti enpl oyer
plan in conplete withdrawal . . ., then the enployer is liable to

the plan in the anobunt determ ned under this part to be the

a plan under which a fixed benefit is promsed if the enpl oyer or
his representative participated in the deternination of that
benefit. 29 U S.C. 81321(b)(1). The Teansters Pension Trust
Fund provides fixed benefits to enpl oyees, these benefits are set
by the union and enployer trustees for the Pension Fund in
accordance with 29 U. S.C. 8186(c)(5) (see Exs. 40 and 41).
Cristinzio expressly authorized the enpl oyer association and its
designated trustees to establish these benefits.

13



w thdrawal liability.”). See also Connolly v. Pension Benefit

Quaranty Corporation, 581 F.2d 729, 732 (9th Cr. 1978) (finding

that a nmultienployer Taft-Hartley pension plan was a defined
benefit plan); Lyons, 1994 W. 129955 at fn. 12 (“MPPAA does not
expressly exenpt any specific type of nultienployer pension plans
fromits withdrawal liability provisions. Accordingly, the
classification of a particular plan as a “defined benefit plan”
or a defined contribution plan” provides no useful purpose in
terms of the real issue”). There is no genuine issue of materi al
fact here: The Pension Fund at issue is governed by MPPAA
withdrawal liability provisions and withdrawal liability was
correctly assessed on the defendants pursuant to the governing

st at ut es.

B. Taddei’s Liability

Plaintiffs contend that Russell G Taddei is personally
liable for the withdrawal liability of Cristinzio, in his
capacity as a general partner in two of the Partnerships (nanely,
The Russell G Taddei and Donald R Taddei Buil ding Partnership
and Del aware Valley Car & Truck Leasing) which formthe Control
Group. Taddei contests personal liability on the ground that
i ndi vi dual sharehol ders and officers are not “enployers” under
ERI SA.

Title IV of ERISA states that “[i]f an enpl oyer withdraws

froma multienployer plan in a conplete withdrawal or a parti al

14



wi t hdrawal , then the enployer is liable to the plan in the anount
determ ned under this part to be withdrawal liability.” 29
US C 8§ 1381(a). The word “enployer” is not defined in Title
V.8 Courts of Appeals have tended to find that corporate
officers are not liable for ERISA violations as “enpl oyers”. See

Solonon v. Klein, 770 F.2d 352, 354 (3d Cr. 1985) (finding no

i ndi cation that Congress intended to expose corporate officers to

liability for their enployers’ violations of ERISA); see also

Connors v. P & M Coal Co., 801 F.2d 1373 (D.C. Cr. 1986)

(hol ding that owner-officers of a coal conpany were not
personally liable for the conpany’s withdrawal froma

mul ti enpl oyer pension plan, nerely because of their interest or
control; the corporate veil could be pierced in this context, as
in nost others, only on showi ng of fraud, etc).?®

However, Taddei is personally liable for the w thdrawal

!Title | of ERI SA does define enployer (“any person acting
directly as an enployer, or indirectly in the interest of an
enployer, in relation to an enpl oyee benefit plan; and includes a
group or association of enployers acting for an enpl oyer in such
capacity.” 29 U S. C. 81002(5). “Person” is also defined: "“an
i ndi vi dual, partnership, joint venture, corporation, nutual
conpany, joint-stock conpany, trust, estate, unincorporated
organi zati on, associ ation, or enployee organization.” 29 U S.C
8§1002(9)). However, the definitions in Title | are prefaced by
t he phrase, “For purposes of this subchapter.” Even if the
definitions of Title | were to be applied to Title 1V, the
definition of “person” does not include “corporate officer” or
“shar ehol der.”

Taddei could be held |liable as a sharehol der or officer
only if there were allegations that would all ow piercing of the
corporate veil: no such allegations have been made here.
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l[iability not as a sharehol der or officer, but as a general
partner. Taddei’s status as a partner subjects him

individually, to the liability of both of the Partnerships in the
Control Group because “the proprietor[s’ or partners’]personal
assets and the proprietor[s’ or partners’] business assets are

legally a single financial estate.” Trustees of the Anmal ganated

Ins. Fund v. Sheldon Hall d othing, 862 F.2d 1020, 1025 (3d Gr.

1988). The Russell G Taddei and Donald R Taddei Buil di ng

Part nershi p and Del aware Vall ey Car and Truck Leasing, of which
Taddei is a general Partner, are jointly and severally |iable for
withdrawal liability of Cristinzio because Cristinzio and the
Part nerships are a “group of trades or businesses under common

control,” as stipulated to by both parties.

Congress did not preclude the possibility of individual
liability for partners under MPPAA. Although 29 U S.C. 81381 is
silent as to whether persons other than enployers may be liable
for withdrawal paynents, 29 U S. C. 81405(c) provides “[t]o the
extent that the withdrawal liability of an enployer is
attributable to his obligation to contribute to or under a plan
as an individual (whether as a sole proprietor or as a nenber of
a partnership), property which nmay be exenpt fromthe estate
under section 522 of Title 11 or under simlar provisions of |aw,

shall not be subject to enforcenment of such liability.”

Therefore, although MPPAA cont enpl ates individual wthdrawal
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l[iability where the enployer is a sole proprietorship or
partnershi p, MPPAA does not expressly create such liability. The
liability stens frompartnership aw. Absent any limtation in
the partnership agreenent, partners are personally liable for
obligations of the partnership. See Uniform Partnership Act 817.
The Third G rcuit has not ruled on whether partners in a
control group entity may be held personally liable for MPPAA
wthdrawal liability. However, district courts have found
partners personally liable for withdrawal |iability under MPPAA.

See, e.qg.,Lyons, 1994 W 129955, at **7-8 (hol ding individual

partners |iable, not because of their status as corporate
sharehol ders and officers of the Conpany, but as partners of the
Part nershi p, which was jointly and severally liable for
withdrawal liability of the Conpany by virtue of the fact that

t he Conpany and the Partnership fornmed a control group); United

Food & Commercial Workers Union v. Progressive Supermarkets, 644

F. Supp. 633, 642 (D.N. J. 1986) (personal liability for

partners). Furthernore, in Sheldon Hall dothing, Inc., 862 F.2d

1020 (3d Cir. 1988), cert denied, 490 U S. 1082 (1989), the Third

Circuit enforced a withdrawal liability award agai nst the owner
of a sole proprietorship, because a sole proprietor is personally
liable for all debts of the business. See 29 U S.C. § 1405(c).
Under the same logic, a partner would be liable for w thdrawal

liability assessed agai nst the partnership.
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The only factual difference between the instant case and the
ot her cases in which partners have been assessed w t hdrawal
liability is that Russell Taddei formed the Partnerships in 1971-
72, several years prior to the enactnent of ERI SA. However,
Taddei coul d have changed the corporate format any tine, and by
formng a Partnership he elected certain benefits as well as

certain liabilities. See, e.d., Connors v. Petitte Bros. M ning

Co., Inc., 70 F.3d 637 (1995) (noting that partners could have

avoi ded personal liability by incorporating). Furthernore,

al t hough Taddei and his Partner m ght have expected that they
woul d not have withdrawal liability at the tine they fornmed the
Part nership, and so the Control Goup, in 1971-72, it is not
reasonabl e for Taddei to expect this to |last forever, given the
ongoi ng | egi slative concern with Pension plans and the
Partnershi p’s repeated execution of collective bargaining

agreenents follow ng the enactnent of ERI SA and MPPAA. See

Connolly, 475 U. S. at 226.
C. Constitutional |ssues
Def endants contest the assessnent of withdrawal liability on

constitutional grounds, arguing that it is unconstitutional to
i npose withdrawal liability on an enpl oyer who joined a
mul ti enpl oyer pension plan, and fornmed their Control G oup,

before ERI SA was enacted. Plaintiffs reply that defendants’

18



constitutional objections are specious, because the collective
bar gai ni ng agreenents expressly authorize withdrawal liability;
every coll ective bargai ning agreenent from 1965 to the tine of

wi t hdrawal gave bl anket authorization to the trustees’ actions.
Furthernore, plaintiffs say that the fact that defendants joined
the Pension Fund prior to the enactnent of ERI SA and MPPAA nakes
no di fference because the defendants voluntarily executed new

uni on contracts post-enactnent.

1. Due Process C ause
Defendants nmaintain that, as applied in this case, the
inposition of withdrawal liability is violative of their
substantive due process rights as guaranteed by the Fifth
Amendnent. The Suprene Court has tw ce upheld MPPAA w t hdr awal
liability provisions against chall enges under the Due Process

Cl ause of the Fifth Anendnent. Concrete Pipe, 508 U S. at 641;

Pensi on Benefit @uaranty Corp. v. RA Gay & Co., 467 U S. 717,

717 (1984). The defendants here maintain that their due process
argunent is not foreclosed by the decisions in Gray and Concrete
Pi pe, because, unlike the enployers in those cases, they joined
t he Pension Fund well before the passage of ERI SA and MPPAA

The Supreme Court has articul ated the appropriate standard

for review ng clains of substantive due process viol ations:

19



“[L]egislative acts adjusting the burdens and benefits
of economic |life come to the Court with the presunption
of constitutionality, and that the burden is on one
conpl aining of a due process violation to establish
that the legislature has acted in an arbitrary and
irrational way...

[I]t may be that the liability inposed by the Act
.o was not anticipated at the tinme of actual
enpl oynent. But our cases are clear that |egislation
readj usting rights and burdens is not unlawful because
it upsets otherw se settled expectations . . .. This is
true even though the effect of the legislationis to
i npose a new duty or liability based upon past acts...

Concrete Pipe,508 U S. at 637(citations omtted).

Wth respect to MPPAA withdrawal liability provisions, the
Suprene Court has set forth the appropriate test for rationality
under the Due Process Cl ause of the Fifth Amendment: “Wen the
W t hdrawi ng enployer’s liability to the plan is based on the
proportion of the plan’s contributions . . . provided by the
enpl oyer during the enployer’s participation in the plan, the
inposition of withdrawal liability is clearly rational.”

Concrete Pipe, 113 S. Ct. at 2287.

In the instant case, liability is calcul ated under the
“presunptive” nethod outlined in 29 U S. C 81391(b)(1). The
Pensi on Fund determ ned the change in “unfunded vested benefit”
liability each year; the annual change is then allocated to each
enpl oyer based on the ratio of the enployer’s contributions to
total contributions in the prior five years. Accor di ngly,

Cristinzio's withdrawal liability to the Pension Fund is based
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upon the proportion of the Pension Fund' s contributions provided
by Cristinzio during its participation in the Pension Fund.

Def endants argue that the inposition of withdrawal liability
is irrational because when Cristinzio joined the Plan, (1) the
prospect of withdrawal liability was not in existence; (2) the
conpany’s obligation was expressly limted to fixed sum
contributions to the plan under the terns of the collective
bar gai ni ng agreenent; and (3) the conpany had no input into

establishing the critical features of the plan, including the

benefit |evels. The sane argunents were raised in Lyons and
rej ected by Judge Padova because the defendants, |ike the

defendants in the instant case, had renewed their collective
bargai ni ng agreenents after the enactnent of ERI SA and MPPAA,
suggesting that they had accepted the prospect of w thdrawal
liability. 1994 WL 129955, at *11. Furthernore, the Suprene
Court, in the context of a substantive due process challenge to
the application of MPPAA, has expressly rejected the second and
third argunents, that the collective bargaining agreenent limted
the defendants’ liability to its contributions and that the

def endants took no part in setting the “critical features” of the

Pl an. Concrete Pipe,508 U S. at 639-41.

The instant case is distinct from Concrete Pipe, Gay, and

Lyons in that not only did Cristinzio join the Pension Fund prior

to the enactnment of ERI SA, but also the defendants forned the
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Control G oup, and so assuned liability, before the enactnent of
ERI SA. However, the timng of the formation of the Control G oup
does not alter the outcone of the substantive due process

anal ysi s, because the defendants here signed three additional

col l ective bargai ni ng agreenents between the enact nent of MPPAA
in 1980 and their withdrawal fromthe pension fund in 1992.

Thus, the defendants’ expectations changed each tine they
execut ed anot her collective bargai ning agreenent. Although the
def endants here had less information at the tine they forned
their Control Goup than defendants who, as in Lyons, forned a
corporate entity post-ERI SA, nonethel ess, the defendants could
have assessed and reassessed the inplications of the w thdrawal
liability on the Control Group each tine they executed a new
bargai ni ng agreenent. The inposition of withdrawal liability on
the Control Goup is rationally related to the terns of the

Pension Plan that Cristinzio joined in 1965.

2. Taki ngs Cl ause
There is no set fornmula for identifying a “taking” forbidden
by the Fifth Amendnent. Rather, in evaluating a constitutional
chal l enge to the application of a governnent regul ati on based on
t he Taki ngs Cl ause, the court nust inquire into the facts of the
specific case. The Suprenme Court has identified three factors of

particul ar significance: the character of the governnment action;
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the econom c inpact of the regulation on the claimant; and the
extent to which the governnment regulation has interfered wth

di stinct investnent-backed expectations. Concrete Pipe, 113

S.C. at 2290-91.

As to the first factor, defendants here do not raise
argunents with respect to the character of the governnental
action. Furthernore, the character of the governnent action does
not change with respect to different enployers who are subjected
to withdrawal liability because the focus in each case is the
governnent’s action of inposing withdrawal |iability. See Lyons,
1994 WL 129955, at *12. Therefore, the analysis set forth in

Concrete Pipe applies with equal force to this case: the MPPAA' s

wthdrawal liability is an “interference wwth the property rights
of an enployer aris[ing] froma public programthat adjusts the
benefits and burdens of economc |ife to pronote the commobn good,
and, under our cases, does not constitute a taking requiring
gover nnent conpensation.” 113 S.C. at 2290.

As to the second factor, the Suprenme Court recogni zed that
the economc inpact of the withdrawal liability could be harsh,
and stated that the appropriate test is whether the party that
has been assessed withdrawal liability has shown that its
withdrawal liability is “out of proportion to its experience with
the plan.” 1d. at 2291. Defendants have not shown that the

conpany’s withdrawal liability is out of proportion to its
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experience.

The parties here focus on the third factor, the degree of
interference with Cristinzio’'s, the Control Goup’s, and Russel
G Taddei’ s reasonabl e i nvest nent - backed expectations. The
Suprene Court has stated that a “reasonabl e i nvest nent - backed
expectation’ nust be nore than a unilateral expectation or

abstract need.” Ruckel shaus v. Mnsanto Co., 467 U.S. 986, 1005-

06 (1984). By the express terns of the Plan at issue here, each
contributing enployer’s sole obligation to the Plan was to pay
the fixed sumcontributions required under the terns of the
col l ective bargai ning agreenent (Taddei Aff. 94). ERI SA which
mar ked the advent of contingent withdrawal liability was not
enacted for alnost ten years after Cristinzio joined the Plan.
Thus, it is possible that when it joined the Plan in 1965,
Cristinzio had distinct investnent-backed expectations that its
liability was limted with respect to the paynent of pension
benefits. It is simlarly possible that in 1971-72, when Russel
and Donal d Taddei acquired Cristinzio and fornmed the entities
t hat nmake up the Control G oup, they had distinct investnent-
backed expectations that their personal liability and the
liability of the Control Goup entities were limted with respect
to the paynent of pension benefits.

However, to the extent that Cristinzio, and the rest of the

Control G oup, after its formation in 1971-72, expected this
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limted liability to last forever, such expectations were

unr easonabl e and anounted to a unil ateral expectation or abstract

need. “Pension plans ... were the objects of |egislative concern
| ong before the passage of ERISA in 1974.” Connolly, 475 U. S. at

226. Judge Padova found in Lyons that the defendants’
i nvest nment - backed expectati ons changed each tine it executed a
col l ective bargaining agreenent. 1994 WL 129955, at *14. The
sane holds true here: the defendants voluntarily executed
col l ective bargai ning agreenents on at |east three separate
occasi ons between the enactnent of MPPAA in 1980 and their
w thdrawal fromthe pension fund in 1992 (Taddei Aff. 919-12;
Ei nhorn Decl. 83; Exhs. 8, 9, 10). These col | ective bargai ning
agreenents reaffirnmed the defendants’ status as a contributing
enpl oyer in the Plan, even after the advent of w thdrawal
liability.

Finally, | note that every Circuit to consider a Takings
Cl ause chall enge to the MPPAA has held that the w thdrawal
liability provisions do not violate the Takings C ause. See,

e.qg., Keith Fulton & Sons, Inc. v. New Engl and Teansters and

Trucking I ndustry Pension Fund, 762 F.2d 1124 (1st Cr. 1984 ,

nmodi fi ed on other grounds, 762 F.2d 1137 (1st Cr. 1985); Board

of Trustees of the Western Conference of Teansters Pensi on Trust

Fund v. Thonpson Building Materials, Inc., 749 F.2d 1396 (9th

Cir. 1984); Terson Co., Inc. v. Bakery Drivers and Sal esmaen
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Local 194, 739 F.2d 118 (3d Cr. 1984).

V.  Concl usi on

Accordingly, IT 1S ORDERED that plaintiffs’ Mtion for
Summary Judgnent (Docket #16) is GRANTED. Judgnent is entered in
favor of plaintiffs, Teanmsters Pension Trust Fund of Phil adel phia
and Vicinity and WlliamJ. Ei nhorn, and jointly and severally
agai nst defendants, Donenic Cristinzio, Inc., Delaware Valley Car
& Truck Leasing, The Russell G Taddei and Donald R Tadde
Bui | di ng Partnership, Russell R Taddei, and Systens Furniture

Install ati ons, |nc.

Anita B. Brody, J.
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