IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RENTAL GUI DE, INC., et. al. :
Plaintiffs : ClVIL ACTI ON

96- 3820

JEFFREY T. BROWN, ESQUI RE,
Def endant

MEMORANDUM

Br oderick, J. February 24, 1998
Presently before the Court are cross notions for sunmary

judgnent filed by Defendant Jeffrey T. Brown, an attorney

enpl oyed by the Commonweal th of Pennsyl vani a's Bureau of

Prof essi onal and Cccupational Affairs, and Plaintiffs Rental

Quide Incorporated ("RA@"), RA@’'s president, Frederick W Royer,

and RA enpl oyees Josephine C. Danas and Lon M Warner

(hereinafter collectively "Plaintiffs"). For the reasons which

follow, the Court will grant Defendant's notion for sumrary
judgnment, will deny Plaintiffs' notion for sumary judgnment and
will enter judgnent in favor of Defendant Brown and agai nst
Plaintiffs.

Plaintiffs instituted this |l egal action against Jeffrey
Brown, in his individual capacity, pursuant to 42 U S.C. § 1983.
In their anended conplaint, Plaintiffs allege that Defendant
Brown violated their Fourteenth Anendnent rights to procedural

and substantive due process by unlawfully interfering with



Plaintiffs' application for a license to conduct business as a
rental listing referral agent, which application was submtted to
t he Pennsyl vani a Real Estate Conm ssion (the *“Conm ssion”).
Specifically, Plaintiffs allege in their anended conpl ai nt that
Def endant Brown, in his capacity as a prosecuting attorney for
t he Pennsyl vani a Bureau of Professional and Occupational Affairs,
“coerced” two |licensed real estate agents to withdraw their
manager initial |icense applications which had been submtted in
conjunction with RGA’'s rental listing referral agent’s |icense
application. Mreover, Plaintiffs allege in their anmended
conplaint that when a third Iicensed agent, Plaintiff Lon Warner,
refused to w thdraw his managerial application, Defendant Brown
retaliated against Plaintiffs by filing an Order to Show Cause
with the Comm ssion, and filing a protest to R@’'s |icense
application, charging that R@ had been unlawful |y conducting
business as a rental listing referral agent without a |icense.
Def endant Brown initially filed a notion to dismss
Plaintiff’s anended conpl aint pursuant to Fed. R Cv.P. 12(b)(6)
on the ground that Plaintiffs had failed to state a cl ai mupon
which relief could be granted. The Court granted Defendant’s
notion in part and denied the notion in part. The Court
dism ssed Plaintiff’s anmended conplaint insofar as it alleged a
vi ol ation of procedural due process. Additionally, the Court
dism ssed Plaintiff’s anmended conplaint insofar as it alleged a
vi ol ati on of substantive due process in connection with

Defendant’s filing of an Order to Show Cause and filing of a
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protest against RA in the Conm ssion, finding that Defendant had
absolute immunity with respect to those actions. However, the
Court denied Defendant’s notion to dismss insofar as Plaintiffs’
anended conpl aint alleged a violation of substantive due process
in connection with Defendant’s all eged coercive conduct toward
the three licensed real estate agents who had fil ed nmanageri al
applications on behalf of RA. Follow ng a period of discovery,
the parties filed these summary judgnment notions, which address
the sole issue in the case-- whether Defendant Brown viol ated
Plaintiffs’ substantive due process rights by coercing or
attenpting to coerce the three licensed real estate agents who

had subm tted manageri al applications on behalf of RG.

The facts as to which there are no disputed issues, as
di scl osed by the exhibits submtted in connection with these
notions for summary judgnent, are sunmarized as foll ows:

On Septenber 21, 1995, RGE submtted to the Pennsyl vani a
Real Estate Conm ssion an application for the issuance of a
license to conduct business as a rental listing referral agent.
A "rental listing referral agent” is defined by the Pennsyl vani a

Real Estate Licensing and Registration Act (the “Act”) as "any
person who owns or manages a busi ness which collects rental
information for the purpose of referring prospective tenants to
rental units or locations of such units.” 63 P.S. § 455.201. 1In
order to obtain a rental listing referral agent’s |icense from

t he Comm ssion, an applicant nust satisfy specific qualifications
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which are set forth in the Act. See, 63 P.S. 88 455.521-522,
455.561. Moreover, the Act provides that “[l]icenses shall be
granted only to and renewed only for persons who bear a good
reputation for honesty, trustworthiness, integrity and conpetence
to transact the business of ... rental listing referral agent, in
such manner as to safeguard the interest of the public, and only
after satisfactory proof of such qualifications has been
presented to the comm ssion as it shall by regulation require.”
63 P.S. 8§ 455.501(a). The Act explicitly prohibits conducting

t he business of a rental listing referral agent w thout first
being licensed by the Conm ssion. 63 P.S. 88 455. 301- 305.

Plaintiff Frederick Royer was listed on R@’'s application as
the President of RA. Nancy S. Carbaugh, a licensed real estate
sal esperson, was listed on the application as the R@’s Proposed
Manager and had signed a nmanager initial |icense application
whi ch was submtted in conjunction with RG@’'s |icense
application.

Wiile RE’'s application was pendi ng, Defendant Brown was
contacted by Bruce Mayes, an investigator for the Pennsylvani a
Real Estate Conm ssion. Investigator Myes infornmed Defendant
Brown that RG@ had submtted a rental listing referral agent’s
| icense application, and that Frederick Royer was |listed on that
application as the President of RA. Earlier in 1995, Defendant
Brown had begun prosecuting another rental |isting referral
agency, Renters Realty, Inc., which had been headed by Frederick

Royer. The prosecution agai nst Royer and Renters Realty arose
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fromallegations that Renters Realty had been using the
managerial |icenses of real estate agents who did not actually
work at Renters Realty or had no nmanagenent or supervisory duties
there. Eventually, the Comm ssion fined Renters Realty, and
revoked its rental listing referral agent’s |icense.

At the tinme he was contacted by Investigator Mayes in
connection with R@’s |icense application, Defendant Brown was
still involved in prosecuting Renters Realty. Investigator Mayes
i nformed Defendant Brown that, in addition to listing Fred Royer
as its President, the RA license application listed its office
address at the sane address where Renters Realty had been
| ocated. Moreover, Investigator Mayes infornmed Brown that Nancy
Car baugh, the licensed real estate agent |listed as the nmanager of
record on RG@’'s |icense application had worked at RA for only
one week and was now enployed at a different rental agency.

On Novenber 27, 1995, Defendant Brown tel ephoned Ms.

Car baugh, and infornmed her that her application to serve as
manager of record for RA was still on file, and that her
certificate was still hanging in the RE office. Defendant Brown
i nformed Ms. Carbaugh that if she was no | onger going to be the
manager of record for RA she nust w thdraw her application. On
t hat day, Ms. Carbaugh w thdrew her application for manager of
record for RA.

In testinony given at the adm nistrative hearing held in
connection with the Order to Show Cause filed against RG, M.

Car baugh stated that she had | eft her enploynent with RG
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approxi mtely two nonths before she was contacted by Def endant
Brown because she had |l earned froma third party that R@ was
under investigation. According to her testinony, M. Carbaugh
felt frightened after speaking wi th Defendant Brown because she
did not want to | ose her real estate |icense. However, M.
Car baugh testified that she did not feel intimdated by Defendant
Brown, and did not feel that Defendant Brown was coercing her to
wi t hdraw her application as manager of record for RQ.

On Decenber 15, 1995, Lori Janes submtted a nmanager initial
i cense application on behalf of RG@. According to her testinony
at the admnistrative hearing, M. Janes had graduated fromrea
estate school approximately two weeks before she sent in the
manageri al application on behalf of RA. Wen notified by the
i censing bureau of Ms. Janes’ application, Defendant Brown
contacted Ms. Janmes by phone. According to Ms. Janes’ testinony
at the adm nistrative hearing, Defendant Brown told Ms. Janes
that he did not feel sure that Ms. Janes understood her
responsibilities as a manager of record for R@. Defendant Brown
also told her of the charges filed against RG@ President
Frederick Royer in connection with Renters Realty. According to
Ms. Janes’ testinony, Defendant Brown told her that, as RG@’s
manager of record, Ms. Janmes woul d be responsible for anything
that went wong at RA, and coul d be personally fined.
Approxi mately one week after he tel ephoned her, Defendant Brown
sent Ms. Janes a letter in which he again stated that M. Janes

woul d be fined if she was the manager of record for RA@ and RG
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was found to have commtted unlawful acts. Defendant Brown al so
sent Ms. Janes a copy of the Commission’s regulations. 1In his
| etter, Defendant Brown instructed Ms. Janmes to read those
regul ati ons and consi der whet her she could abide by themas RE’s
manager of record. Defendant Brown further stated that he woul d
not process Ms. Janes’ nanagerial application on behalf of RG
until she stated in witing what her daily responsibilities would
be at RA. On January 11, 1996, Ms. Janes w thdrew her
manageri al application.

On January 19, 1996, Plaintiff Lon Warner submtted a
manager initial |icense application on behalf of R@. Soon
t hereafter, Defendant Brown contacted Plaintiff Warner by phone.
According to Plaintiff Warner’'s testinony at the adm nistrative
hearing, Defendant Brown introduced hinself and said that he was
calling to make sure that Warner understood his obligations as
manager of record for a rental listing referral agent. Defendant
Brown told Warner of the charges agai nst Renters Realty and the
heari ngs which had been held in connection with those charges.
According to Warner’'s testinony at the adm nistrative hearing,
Def endant Brown told Warner that he should wite a letter stating
t hat he understood the responsibilities as a manager of record
and was wlling to follow through with them or should w thdraw
his application. According to Warner’s testinony, Defendant
Brown’ s phone call caused concern because Warner did not want to
get in trouble with the Comm ssion. Warner further testified

t hat he asked Brown to send hima copy of the Conm ssion’s
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regul ations. Brown sent a copy of the regulations to Warner and
included a letter in which Brown stated that he did not think

t hat Warner understood the extent of his responsibilities as a
manager of record. Brown further stated that there would be
“dire consequences” if Warner failed to fulfill his
responsibilities as the RE@ manager of record.

According to Warner’s testinony, Warner requested an in-
person neeting with Brown after he reviewed the regulations. 1In
February, 1996, Defendant Brown net with M. Warner and M.
Royer. On March 1, 1996, M. Warner sent Defendant Brown a
letter stating that “as a result of our conversation, | now have
a greater understanding of the role of Manager of a Rental
Referral Agency.” The letter further requested that Defendant
Brown process Warner’'s nmanagerial application which was submtted
on behal f of RG3.

On March 15, 1996, Defendant Brown filed an Order to Show
Cause before the Conmm ssion charging that Plaintiffs were
unl awful 'y conducting business as a rental listing referral agent
without a |icense. Defendant Brown also filed a protest agai nst
the pending license application of RG. On August 27 and August
28, 1996, the Comm ssion held a hearing on these charges. On
Cctober 10, 1997, the Conmm ssion's Chief Hearing Exam ner issued
a Proposed Adjudication and Order finding that Plaintiffs were
subject to discipline under 63 P.S. 8§ 455. 301 because they had
conducted the business of a rental listing referral agent w thout

first being licensed by the Comm ssion.
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Rul e 56 of the Federal Rules of G vil Procedure provides
that a court shall grant sunmary judgnent "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Fed.R Cv.P.
56(c).

The law is clear that when a notion for summary judgnent
under Rule 56 of the Federal Rules of Cvil Procedure is properly
made, the non-noving party cannot rest on the nere allegations of

the pleadings. Celotex Corp. v. Catrett, 477 U. S. 317 (1986);

Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986). Rather, in

order to defeat the notion for summary judgnent, the non-noving
party, by its own affidavits, or by depositions, answers to
interrogatories or adm ssions on file, as stated in Fed.R G v.P.
56(e), "must set forth specific facts showng that there is a
genui ne issue for trial." The Court, in determ ning whether
there is a genuine issue of material fact, draws all inferences

in favor of the non-noving party. Country Floors v. Partnership

of Gepner and Ford, 930 F.2d 1056, 1061 (3d Cr. 1991). However,

“[t]he nere existence of a scintilla of evidence” in support of
t he non-novant’s position wll not be sufficient to defeat a

nmotion for sunmmary judgnment. Anderson, 477 U. S. at 252.

Subst antive due process protects citizens fromarbitrary and
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irrational acts of government. Parkway Garage, Inc. v. City of

Phi | adel phia, 5 F.3d 685, 692 (3rd Gr. 1993). 1In order to

prevail on a substantive due process claim a plaintiff nust
prove either that the governnent's actions in a particul ar case
were not rationally related to a |egitimte governnent interest,
or that the government’s actions were notivated by bias, bad
faith or inproper notive. 1d.

A substantive due process claimmay only be maintai ned where
the plaintiff has “been deprived of a particular quality of

property interest.” DeBlasio v. Zoning Bd. of Adjustnent, 53

F.3d 592, 600 (3d Cir. 1995). Although the Third G rcuit has
suggested that only “fundanmental” property interests are afforded
substantive due process protection, it has, as noted in

| ndependent Enter., Inc. v. Pittsburgh Water and Sewer Auth. ,

“provided little additional guidance regardi ng what specific
property interests should receive substantive due process

protection.” 103 F.3d 1165, 1179 (3d G r. 1997).

In the instant case, the Plaintiffs have failed to produce
any evidence that Defendant Brown’ s actions taken in connection
with the three agents who submtted nmanagerial applications on
behal f of RG@ were notivated by bias, bad faith or inproper
notive, or that Defendant Brown’s actions were not rationally
related to a legitimte governnent interest. Indeed, Plaintiffs
have not produced any evi dence that Defendant Brown was doi ng

anything other than fulfilling his duties as a prosecutor. The
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evi dence produced by Plaintiffs shows only that Defendant Brown
contacted the three licensed agents who had subnmtted nmanageri al
applications on behalf of RG@, accurately explained to those
persons the responsibilities of a nanager of record, warned of
the possible penalties if those responsibilities were not
fulfilled, and truthfully disclosed to those persons that charges
were pending in the Pennsylvania Real Estate Comm ssion agai nst
Frederick Royer and Renters Realty.

It is clear that Defendant’s actions were rationally rel ated
to the governnent’s legitimate interest in protecting the
integrity of the rental listing referral profession, and ensuring
t hat individuals and corporations applying for rental |isting
referral agent licenses net the qualifications required by
statute. Moreover, it is clear that Defendant Brown had an
entirely proper notive behind his decision to contact the agents
who had subm tted managerial applications in support of RA --
nanely, to prevent the unlawful practice of falsely listing a
manager of record for a rental listing referral agency, just as
he sought to prevent such conduct by prosecuting Renters Realty.

There is sinply no evidence fromwhich the Court could draw
a reasonable inference that Defendant’s actions were notivated by
bias, bad faith or inproper notive. The conduct which Defendant
Brown took in connection wwth RGA’'s |icense application fell
squarely within his obligations as a prosecutor. |Indeed, in
[ ight of the ongoing prosecution against Frederick Royer and

Renters Realty, Defendant Brown woul d have been rem ss had he
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failed to take such acti on.

Accordingly, the Court is not required to determ ne whet her
Plaintiffs had a “fundanental” property interest in their
application for a rental listing referral agent’s |icense which
woul d entitle themto substantive due process protection. For
the reasons stated above, the Court will grant Defendant's notion
for summary judgnent, deny Plaintiffs' notion for summary
judgnent, and will enter judgnent in favor of Defendant Brown and
against Plaintiffs RG, Royer, Danas and Wrner.

An appropriate order foll ows.
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