IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

C. DELORES TUCKER and : ClVIL ACTION
W LLI AM TUCKER, her husband, :
Pl aintiffs, : NO. 97-4717
V. :

MIS, INC. t/a TONER RECORDS,

| NTERSCOPE, | NC. ;

| NTERSCOPE RECORDS; TED FI ELD

TI ME WARNER, JAMES | OVI NE;

SEAGRAM CO.; MCA INC.; DEATH

ROW RECORDS, | NC. ;

DAVI D KENNER

ESTATE OF TUPAC SHAKUR;

RI CHARD FI SCHBEI N as

co-adnmi ni strator of the ESTATE

OF TUPAC SHAKUR and AFENI

SHAKUR as co-adm nistratri x of

t he ESTATE OF TUPAC SHAKUR,
Def endant s.

MEMORANDUM

BUCKWALTER, J. February 18, 1998

In the instant diversity action plaintiff, C Delores
Tucker, (“Tucker”) along with her husband, Plaintiff, WIIiam
Tucker, (“WIIliam Tucker” collectively the “Tuckers”) all ege that
certain lyrics fromlate rap superstar Tupac Shakur’s (*Shakur”)
al bum All Eyez on Me have caused them enotional distress, are
def amat ory, and have invaded their privacy. The Tuckers seek in
excess of $10, 000, 000 i n danmages and an order enjoining further

sale and distribution of the recording. In their anended



conpl aint (“Amended Conplaint”)! thirteen individuals and/or
entities are nanmed as defendants. Presently the court is faced
wi th nunmerous notions filed by defendants requesting di sm ssal
and/ or transfer of the action.

. Transfer

The foll ow ng defendants request transfer of this
action to the United States District Court for the Central
District of California; Interscope Inc., Interscope Records, Ted
Field, James lovine, MCA Inc., Seagram Co., and Time Warner.?
(Docket No. 38). Defendants Death Row Records and David Kenner
have joined this notion. (Docket No. 37). Hereafter defendants
moving for transfer are referred to collectively as the
“California Defendants.” Defendant MIS Inc. t/a Tower Records
(“Tower”) and the Tuckers have filed briefs opposing California
Def endants’ notion for transfer. (Docket Nos. 48 and 57).

Title 28 of the United States Code, Section 1404(a)
provides: “[f]or the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have been
brought." Thus, in deciding a 8§ 1404(a) notion, the court mnust

first determ ne whether the proposed transferee district is one

1. The original conmplaint was filed on July 21, 1997 and was amended on
August 27, 1997.

2. The names of several defendants in the case caption are incorrect.

I nterscope, Inc. should be Interscope Records Inc.; Ted Field should be
Frederick W Field; Seagram Co. should be Joseph E. Seagram & Sons, Inc. and
Ti me Warner should be Time Warner Inc. (Docket No. 38)
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in which the plaintiff could have initially filed the action.

Hof fman v. Blaski, 363 U S. 335, 343-344 (1960). Notably, no

party nmentions this threshold test. Section 8 1391 provides in
relevant part: “(a) A civil action wherein jurisdiction is
founded only on diversity of citizenship may, except as otherw se
provided by law, be brought in . . . (2) a judicial district in
whi ch a substantial part of the events or om ssions giving rise
to the claimoccurred. . . .7 The Tuckers’ Anended Conpl ai nt
stenms fromthe rel ease of Shakur’s infanous recording All Eyez on
Me. Al Eyez on Me was produced in Los Angeles, California,
therefore, the instant action could have been brought in the
Central District.

The district court has broad discretion to transfer an
action, but defendants have the burden of establishing propriety

of such action. Tranor v. Brown, 913 F. Supp. 388, 391

(E.D. Pa.1996) (citations omtted). California Defendants have
failed to neet this burden.

I n August 1995, Interscope Records sued Tucker claimng
that she attenpted to i nduce CEO of Death Row Records, Suge
Kni ght, into breaching the conpany’s distribution contract with
I nt erscope and signing a new distribution agreenent with Tucker.
Based on the sane factual allegations Death Row Records al so
instituted an action agai nst Tucker and several other defendants

contai ning extortion, contract and RICO clainms. The two suits



(the “California Actions”) were deened rel ated and were assi gned
to the sanme Central District of California Judge. California
Def endants now argue that many issues and proceedings in the
instant action are duplicative of the California Actions and
therefore all three cases should be heard by the sane judge,
specifically the one presently presiding over the California
Actions in the Central District of California.

California Defendants are correct in that presence of a
related case in the transferee forumis a powerful reason to

grant a change of venue. Blender v. Sibley, 396 F. Supp. 300

(E.D. Pa. 1975) (citing Blanning v. Tisch, 378 F.Supp. 1058, 1061

(E.D. Pa. 1974). However, any relation between the instant action
and the California Actions is insignificant. The California
Actions are nerely nmentioned in conjunction with the Tuckers’

def amati on and enotional distress clains and these all egations
are clearly tangential to the focus of their suit, Shakur’s

al l egedly slanderous lyrics.® Therefore, | find that the

exi stence of the California Actions does not warrant transfer.
Accordingly, California Defendants’ notion for transfer is

deni ed.

1. 12(b)(6): Statue of Limtations

3. Interscope’s lawsuit is nmentioned by nane, but, references are | ater made
to “the lawsuits”, therefore | find that the Tuckers’' allegations relate to
both Interscope’s and Death Row Record’s suits. This finding is supported by
the Tuckers brief in opposition to transfer.
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The foll ow ng twel ve defendants have submtted Rul e
12(b)(6) notions to dismss the Tuckers’ Anmended Conpl aint for
failure to state a claim the California Defendants (Docket Nos.
36, 40 and 58); Tower (Docket Nos. 47 and 60) and Richard
Fi schbein, as co-adm nistrator of the Estate of Tupac Shakur and
Af eni Shakur, as co-adm nistratrix of the Estate of Tupac Shakur
(collectively, the “Estate Representatives”) (Docket Nos. 44 and
61).*

The Tuckers’ Anended Conpl aint contains three causes
of action; intentional infliction of enotional distress (Count
I1); slander (Count I111) and invasion of privacy (Count [V).?®
Movi ng def endants argue that all three counts are tine barred.®

Under Pennsyl vania | aw, which no party disputes the
applicability of, the tort of intentional infliction of enotional
distress carries a tw year statute of limtations and the
applicable limtations period for a claimof slander or invasion
of privacy is one year. 42 Pa.C S. A 88 5523(2), 5524 (7) (1981
& Supp. 1997).

The exact actions that give rise to the Tuckers’ clains

are far fromclear fromthe pleadings. Froma broad readi ng of

4. The thirteenth defendant, the Estate of Tupac Shakur, has made an
appear ance but filed no notions.

5. Count | of the Amended Conplaint entitled “Prelimnary Injunction” is
actually a request for injunctive relief not a cause of action.

6. WIIliam Tucker’s clains are derivative of his wife's, therefore, grounds
for disnmissing Tucker’s clains are equally applicable to his.
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t he Arended Conplaint it appears as though the Tuckers’ clains
are based on Shakur’s al bum which was rel eased in February 1996,
and the filing in August 1995 of the California Actions.
Additionally, on March 2, 1996 Tucker protested sale of Al Eyez
on Me in front of a Tower Records store in Philadel phia, which is
owned and operated by defendant Tower. As a result of her
protest and am d nuch publicity, Tucker was arrested, handcuffed
and forcibly renoved by police at the express direction of Tower.
The Tuckers’ claimthat this incident has al so tarnished Tucker’s
reputation and caused her enotional distress.’” The instant
action was not filed until July 21, 1997, well beyond the one
year statutory limtations period applicable to slander and
privacy clainms. |In Septenber 1996 Shakur was nurdered in a drive
by shooting. Under Pennsylvania |law, suit may be brought agai nst
an alleged tort-feasor’s estate within one year after his death
al though the applicable limtation would have barred the action
sooner. 20 Pa.C. S. A 8 3383 (1975 & Supp. 1997). This extension
is applicable only to suits against the estate. Therefore, the
Tuckers’ slander and privacy clains are dismssed as tine barred
as to all defendants except the Estate Representatives and the

Estate of Tupac Shakur.

7. The Tuckers also refer to allegedly defamatory statenents nade by

def endant Ri chard Fi schbein. These statenents are the subject of a related
suit filed by Tucker that is also before ne (Tucker, et al v. Fischbein, et
al., 97-cv-6150) and therefore will not be reviewed in the present context.
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Because the “gravanen” of the Tuckers’ intentional
infliction of enotional distress claimis Shakur’s allegedly
defamatory lyrics, California Defendants, Tower and the Estate
Representatives argue that the enotional distress claimshould be
accorded the shorter one year limtations period and therefore
shoul d al so be dism ssed as tine barred.

In Evans v. Phil adel phi a Newspapers, Inc., the

Pennsyl vani a Superior Court recogni zed that where a tortious
interference claimsprings fromthe sanme conduct as a defamation
claimparties should not be able to circunvent the statute of
limtations nerely by terming the claimas tortious interference
when in essence it is one of defamati on subject to a one year

statute of limtations. Evans v. Phil adel phi a Newspapers, Inc.,

601 A 2d 330 (Pa. Super. 1991). This reasoning has been
acknow edged by several courts in this district and is applicable

to the case at hand. See Rolite v. \Weelabrator, 958 F. Supp. 992

(E.D. Pa. 1997); Hanenberg v. Borough of Bath, 1994 W. 388279 *3

(E.D.Pa. July 27, 1994); Hurst v. Beck, 1992 W. 396592 *3, 4

(E. D. Pa. Decenber 17, 1992). The Tuckers’ enotional distress and
slander clains are virtually identical. There is no independent
basis for Tucker’s enotional distress claim-- the claimexists
sol ely because of various defendants’ roles in dissemnating

al l egedly defamatory statenments (Shakur’s lyrics) and vari ous

defendants’ allegedly derogatory actions (the filing of the



California Actions and Tucker’'s publicized arrest). Therefore,
because it springs fromtheir defamation claim the Tuckers’
enptional distress claimis subject to a one year statute of
limtations and is tinme barred against all defendants except the
Estate Representatives and the Estate of Tupac Shakur. See 20
Pa.C. S. A § 3383 (1975 & Supp. 1997).

Finally, Estate Representatives argue that the Tuckers’
failure to conply with California s nonclaimstatute precludes
any action against them This statute provides, in part, that a
tort claimant nmay not recover noney danages from an estate unl ess
within four nonths after the issuance of the letters of
admnistration the claimant files a claimwth the estate. Ca.
Prob. Code 88 9000(a) (1), 9351 (West 1997). Letters of
adm ni stration were issued in Novenber 1996 and the Tuckers admt
they have never filed a claimwith the estate. Thus it appears
that the Tuckers’ failure to file a claimw |l have a fatal
effect on their ability to collect from Shakur’s estate if they
ultimately receive a favorabl e noney judgnent. Their probable
inability to collect, however, does not nmandate di sm ssal of
their claimby this court. The Tuckers’ may proceed in the
instant action at their own risk. Accordingly, the Tuckers’
sl ander, invasion of privacy and intentional infliction of
enotional distress clains against the Estate Representatives and

the Estate of Tupac Shakur are not dism ssed.



An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

C. DELORES TUCKER and : ClVIL ACTION
W LLI AM TUCKER, her husband, :
Pl aintiffs, : NO. 97-4717
V. :

MIS, INC. t/a TONER RECORDS,

| NTERSCOPE, | NC. ;

| NTERSCOPE RECORDS; TED FI ELD

TI ME WARNER, JAMES | OVI NE;

SEAGRAM CO.; MCA INC.; DEATH

ROW RECORDS, | NC. ;

DAVI D KENNER

ESTATE OF TUPAC SHAKUR;

RI CHARD FI SCHBEI N as

co-adnmi ni strator of the ESTATE

OF TUPAC SHAKUR and AFENI

SHAKUR as co-administratrix

of the ESTATE OF TUPAC SHAKUR
Def endant s.

ORDER

AND NOW this 18th day of February 1998, upon
consi deration of:

1. Def endants’ Interscope Records, Interscope Inc.,
Ted Field, Janmes lovine, MCA Inc., Seagram Co., Tine \Warner,
Deat h Row Records, and David Kenner, notion for transfer
(collectively the “California Defendants”) (Docket Nos. 37 and
38); Plaintiffs’ menmorandum in opposition (Docket No. 57); and
Def endant’s, MIS Inc. t/a Tower Records (“Tower”), menorandumin
opposition (Docket No. 48), it is hereby ORDERED that California

Def endants’ notion to transfer is DEN ED



2. California Defendants’ notion to dism ss (Docket
Nos. 36 and 40); Tower’s notion to dismss (Docket No. 47);
Def endants’, Richard Fi schbein, co-admnistrator of the Estate of
Tupac Shakur and Afeni Shakur, co-admnistratrix of the Estate of
Tupac Shakur (collectively the “Estate Representatives”) notion
to dismss (Docket No. 44); Plaintiffs’ answer to all notions to
di sm ss (Docket No. 55); California Defendants’ reply (Docket No.
58); Tower’'s reply (Docket No. 60) and Estate Representatives’
reply (Docket No. 61) it is hereby ordered that California
Def endants’ notion to dismss is GRANTED;, Tower’'s notion to
dism ss is GRANTED and Estate Representatives’ notion to dismss
is DENIED. Accordingly, all defendants except the Estate of
Tupac Shakur, Richard Fischbein as co-admnistrator of the Estate
of Tupac Shakur and Afeni Shakur as co-admnistratrix of the
Estate of Tupac Shakur are DI SM SSED; and

3. California Defendants’ 12(b)(2) notion to dismss
(Docket Nos. 35 and 39); Plaintiffs’ answer (Docket No. 56) and
California Defendants’ reply (Docket No. 59), it is hereby
ordered that California Defendants’ 12(b)(2) notion is DI SM SSED
as noot .

BY THE COURT:

RONALD L. BUCKWALTER, J.



