IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D A. KGOSS and : ClVIL ACTI ON
FREYA B. KGCSS, :
Plaintiffs, NO. 97-440
V. :

UNI TED STATES OF AMERI CA,
Def endant .

MEMORANDUM

BUCKWALTER, J. February 18, 1998

By Order dated February 4, 1998, the court converted
defendant’s Motion to Dismss this quiet title action into one
for Summary Judgnent on the sole issue of whether the United
States sent tinely notice to the Kosses of their Tax Year 1974
assessnent. The factual background is contained in the
Menor andum acconpanyi ng the February 4, 1998 Order, in which
“[t]he court remnd[ed] plaintiffs that they bear the burden to
overcone the strong presunption of tinely notice created by the
Certificate of Assessnents and Paynents.”

Pursuant to that Oder, M. Koss submtted a
Suppl emrental Affidavit, and the United States subnitted the
Decl arati on of Charles Felthaus, Acting Chief of the Accounting
Branch of the IRS Phil adel phia Service Center. At a hearing on

the summary judgnment notion on the norning of February 17, 1997,



whi ch, unfortunately, the Tax Division did not attend,* M. Koss
argued that the Felthaus’ Declaration nerely supports the
exi stence of a fact issue regarding the tineliness of notice.
The court disagrees and will enter summary judgnent in the
governnent’s favor

The Tax Code gives the IRS sixty days in which to
notify the taxpayer, by mail, that an assessnent has been nade.
26 U S.C. 8 6303 (a). Despite the IRS Certificate of
Assessnents and Paynents indicating that it sent notice to the
Kosses on the sane day it nmade the assessnent for Tax Year 1974,
t he Kosses naintained that they did not receive that notice.
As the February 4, 1998 Menorandum stated, the determ native
i ssue is not whether the Kosses received notice, but whether the

IRS nailed it to them See United States v. Zolla, 724 F.2d 808,

810 (9th Gr. 1984); Pursifull v. United States, 849 F. Supp. 597,

601 (S.D. Onio 1993)). The Certificate of Assessnents and
Paynents creates a strong presunption that the IRS did provide

notice. United States v. Carson, 741 F.Supp. 92, 94 (E D. Pa.

1990) .
To rebut this presunption, the Kosses points to
di screpancies in the Certificate itself. In Reply, the IRS

relies upon the Declaration of Charles Felthaus, who certified

! The Tax Di vision Attorney tel ephoned from Washi ngton, D.C. at
9: 00 yesterday norning to informthe court that she was ill and coul d not
attend the 9:30 a.m hearing.



the Certificate of Assessnments. The court finds that Felthaus’
Decl aration resolves any discrepancies in the Certificate. 1In
addi tion, Felthaus attaches and di scusses the IRS I ndividual
Master File for the Kosses’ 1974 tax liability, and this docunent
al so states that notice of the assessnent was posted to the
Kosses on July 19, 1990.

Based on the entire record, the court finds that the
Kosses cannot rebut the presunption of tineliness and therefore
have not established the existence of a factual issue regarding
notice. Accordingly summary judgnent will be entered for the
gover nnent .

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D A. KGOSS and : ClVIL ACTI ON
FREYA B. KGCSS, :
Plaintiffs, NO. 97-440
V. :

UNI TED STATES OF AMERI CA,
Def endant .

ORDER

AND NOW this 18th day of February, 1998, upon
consideration of the entire record, including “Defendant’s Reply
to Plaintiff’s Opposition to Its Mdtion to Dismss” (Dkt. # 8),
which will be construed as a Menorandumin support of Sunmary
Judgnent; and, Plaintiffs’ Supplenmental Affidavit (Dkt. # 9), it
is hereby ORDERED that the Motion for Sunmary Judgnment is
CGRANTED, in accordance with the acconpanyi ng Menorandum

Judgnent is entered in favor of the United States of
Anmerica and against the plaintiffs David A Koss and Freya B.

Koss. The Cerk shall mark this case CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.






