IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUPERI OR PRECAST, | NC, : M SC. ACTI ON
V. :
BUCKLEY & CO., et al. : NO. 97-218

VEMORANDUM AND ORDER

BECHTLE, J. FEBRUARY 18, 1998

Presently before the court is Superior Precast, Inc.'s
("Superior"™) notion to withdraw the reference of an adversary
proceeding in a bankruptcy case and defendants Cornell & Conpany,
Inc. (the "Debtor") and Buckley & Conpany, Inc./Cornell &
Conpany, Inc.'s (the "Joint Venture")(collectively, "Defendants")
response thereto. For the reasons set forth below, the court

wi |l deny Superior's notion to w thdraw.

BACKGROUND

Superior, a manufacturer of precast concrete products,
filed this notion to withdraw the reference of an adversary
proceeding in a bankruptcy case.' Defendants are Debtor and the
Joint Venture. Debtor and Buckl ey and Conpany, Inc. ("Buckley")

are the two entities which conprise the Joint Venture. thus,

1. The District Court has original and exclusive jurisdiction
over all cases arising under Title 11 of the Bankruptcy Act. 28
U S . C 8 1334. These bankruptcy cases are automatically referred
by a district court to a bankruptcy court. 28 U S.C. § 157(a).
In the instant notion, Superior noves the court to wthdraw that
ref er ence.



Debtor is represented here in two capacities, individually and as
one half of the Joint Venture.

The Joint Venture was hired by the Southeastern
Pennsyl vani a Transportation Authority ("SEPTA") as the general
contractor in a project to restore a section of SEPTA s rai
[ine. On March 1, 1995, The Joint Venture and Superior entered
into a materials supply contract for the project. On Decenber 2,
1996, the Debtor filed a voluntary petition for bankruptcy under
Chapter 11 of the Bankruptcy Code. On June 10, 1997, Superi or
filed a proof of claimin the Debtor's bankruptcy case seeking
$768,374.00 for debts Superior clainms are outstanding fromthe
Joint Venture. On Septenber 5, 1997, the Joint Venture initiated
an Adversary Proceeding in the bankruptcy case by filing an
objection to the proof of claimand counterclaimfor breach of
contract against Superior. |In response, Superior filed a notion
to dismss the objection for lack of standing and a counterclaim
Fol | om ng hearings and briefings on the issue of standing, the
bankruptcy court entered an order regarding the notion to
dism ss. Pursuant to that order, the Joint Venture joined the
Debtor as a party to the counterclai mwhich, the bankruptcy court
reasoned, would resolve the standing issue. On Cctober 31, 1997,
Superior filed its Answer with counterclains and affirmative
defenses. In that Answer, Superior asserted the affirmative
defense that the Defendants' pleadings failed to name the proper

parties under Federal Rule of Bankruptcy Procedure 7017(a). On



Novenber 13, 1997, Superior filed the instant notion to w thdraw
t he reference.
For the reasons set forth below, the court will deny

Superior's notion to w thdraw.

1. DI SCUSSI ON

Superior has filed this notion to withdraw the
reference of an adversary proceeding in the Debtor's bankruptcy
case. A District Court nmay wthdraw an adversary proceeding from
t he bankruptcy court "on tinely notion of any party, for cause
shown.” 28 U.S.C. 8§ 157(d). The term"for cause"” is not defined
in the Bankruptcy Code. However, the Third Circuit has
articulated the statutory objectives which District Courts should
observe when deci di ng whether to withdraw the reference. "The
district court should consider the goals of pronoting uniformty
i n bankruptcy adm ni stration, reducing forum shopping and
confusion, fostering the econom cal use of the debtors' and
creditors' resources, and expediting the bankruptcy process.” In
re Pruitt, 910 F.2d 1160, 1168 (3rd G r. 1990)(quoting Holl and
Anerica Ins. Co. v. Succession of Roy, 777 F.2d 992, 999 (5th

Cir. 1985)). The court nust first answer the threshold question
of whether the matter to be withdrawn is a "core" issue. Then,
the court weighs additional factors in determ ning whether to
withdraw a reference. In this case, those factors include

whether a jury trial is required, the extent of discovery, |length



of trial tinme required and whet her conpl ex non-bankruptcy law is

i nvol ved.

A. Cor e Proceedi ng

When an adversary proceeding is determned to be a
"core" proceeding, courts are less likely to withdraw the

r ef er ence. See, e.qd., Inre Pelullo, No. 96-MZ279, 1997 W

535166, at * 2 (E.D. Pa. Aug. 15, 1997)(noting that "keeping [a
non-core] proceeding in the bankruptcy court wastes judici al
resources because the district court nust review the bankruptcy
court's proposed findings of fact and concl usi ons de novo.").
Core proceedings include "counterclains by the [bankruptcy]
estate against persons filing clains against the estate." 28
US C 8 157(b)(2)(C. Superior filed a claimin the bankruptcy
court against the Debtor's estate for debts incurred by the Joint
Venture. In this case, the adversary proceeding was initiated by
a counterclaimbrought by the Joint Venture, which was anmended to
i nclude the Debtor as a party. Because the claimis brought, in
part, by the Debtor's estate against Superior's claimagainst the
estate, the court finds that the counterclaimis a core
proceeding. That the Joint Venture is also a party to the
count ercl ai m does not affect the proceeding as being core. |If
successful, the counterclai mwuld reduce the anount that
Superior could cl ai magainst the debtor's bankruptcy estate.
Therefore, the counterclaimis part of the clains all owance and

di sal | owmance process and a core proceeding. As the counterclaim



is a core proceeding, this factor wei ghs against withdraw ng the

r ef er ence.

B. R ght to Jury Trial

A bankruptcy court may not hold a jury trial absent the
express consent of both parties. 28 U S.C. § 157(e). Therefore,
the right to a jury trial weighs in favor of w thdraw ng the
reference. Superior states that it has the right to a jury trial
because the counterclaimrequests nonetary damages. Because
Superior is withholding its consent to a jury trial in the
bankruptcy court, it argues that the reference should be
wi t hdrawn. Defendants argue that Superior's filing of a proof of
cl ai m precludes any request for a jury trial.

The Suprene Court has stated that a creditor who files
a cl ai magai nst a bankruptcy estate waives any right to a jury
trial in a claimbrought by the bankruptcy trustee to recover

preferential transfers. Langenkanp v. Culp, 498 U S. 42, 44-45

(1990). The court ruled that any such counterclains are part of
the clains allowance or disall owance process, which is triable in
equity without right to a jury. [d. at 44. |In the case at hand,
Superior filed a claimagainst the Debtor's estate in the
bankruptcy case. Therefore, Superior has clearly waived any
right to a jury trial regarding any clainms by the Debtor's
est at e.

However, the matter is conplicated by the fact that the

count ercl ai m has been brought by the Joint Venture and the
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Debtor. Superior argues that the counterclaimis actually a new
lawsuit filed by the Joint Venture and the Debtor and is not part
of the process of allowance and di sal |l owance of the bankruptcy
claim Superior does not take into account that the counterclaim
is directly related to the proof of claim Superior's proof of
claimalleged that the Debtor owed it paynent under a contract
Superior had with the Joint Venture. The Joint Venture and the
Debtor allege in their counterclai mthat Superior breached that
contract. Cearly, any finding of liability for breach of
contract agai nst Superior would reduce the anmount that Superi or
coul d recover under the contract against Debtor's estate. The
proof of claimand the counterclaimare thus intertwined with the
bankruptcy proceeding. Superior further argues that, under
Pennsyl vania state |law, the proper party asserting the claim
shoul d be the Joint Venture. Superior concludes that the Debtor
cannot assert the counterclaimalone, but instead nust be joined
by its co-venturer, Buckley. Even if Superior is correct inits
conclusion, the result would not warrant w thdrawal of the
reference. Regardless of who the parties are, the counterclaim
is still part of the clains allowance or disall owance process

that the Court addressed in Langenkanp. The distinction Superior

draws between Lagenkanp and the case at hand is that in this case
there is a both a Debtor and a non-Debtor party asserting a
counterclaimagainst a creditor's proof of claim However, any
cl ai m agai nst Superior, whether asserted by the Joint Venture,

t he Debtor or Buckley, would affect the all owance of the proof of
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claim The court will not carve out an exception to the bright

line rule articulated in Langenkanp. See Billing v. Raven

G eenberqg, 22 F.3d 1242, 1249 (" Langenkanp seens to fornmulate a

bright-line rule, holding that creditors who file proofs of claim
against the estate are not entitled to a jury trial on matters

affecting the all owance of those clains.") (citing Langenkanp,

498 U.S. at 45). Superior has filed a proof of claim triggering
"the process of allowance and disall owance of clains, and thus
[submtting] itself to the bankruptcy court's equitable
jurisdiction.” 1d. The court finds that Superior is not

entitled to a jury trial on the counterclaim

C. Extent of Discovery, Length of Trial Tine and
VWhet her Conpl ex Non- Bankruptcy Law |Is | nvol ved

The extent of discovery, length of trial tine and
whet her conpl ex non-bankruptcy law is involved are all factors
that courts may look to in determ ning whether to withdraw the

r ef er ence. See, e.d., Inre Pelullo, No. 96-MZ279, 1997 W

535166, at * 3 (E.D. Pa. Aug. 15, 1997)(noting debtor's "state

| aw bad faith claimis not the type of action typically heard in
t he bankruptcy court and coul d require extensive discovery and
instructions to the jury on the | aw of Pennsylvania"). Superior
argues that the nature of this action involves extensive

di scovery in the form of expert testinony, enployee depositions
and docunent production related to engineering and construction

design issues. Superior also predicts that the trial will |ast



as long as 14 days and that it will involve conplex contract and
construction | aw regardi ng desi gn, performance, delay and
damages. Superior asserts that these issues do not nornally
arise in a bankruptcy case.

Def endants argue that this case is not a conpl ex
contract action, as Superior asserts, but nerely a dispute of the
al l owance of a claim the type of which routinely occurs in a
bankruptcy court. Defendants al so point out that the bankruptcy
court has resolved other creditors' clains against the Debtor
that involved simlarly conplex matters and had the potential for
relatively long trials. Likew se, they note that the bankruptcy
court is famliar wth Superior's clains, as it has resol ved
ot her of Superior's proofs of clains related to other contracts
Superior made with the Debtor. Defendants point to the
bankruptcy court's famliarity wwth the parties, related
contracts and this adversarial proceeding as evidence that the
bankruptcy court is able to handle the resolution of this claim
of proof and the counterclaimin the nost expeditious fashion.

The court agrees that the bankruptcy court is the
better forumto resolve the issues of the claimagainst the
bankruptcy estate and the counterclaimthereto. Prior to filing
for bankruptcy, Debtor and the Joint Venture entered into a
nunber of other contracts with Septa and Superior regarding the
construction of the project to restore a section of SEPTA' s rail

i ne. See In re: Cornell and Co., No. 96-31650DAS, 1997 W

695614, at *1 n.2 (Bankr. E.D. Pa. Nov. 7, 1997)(noting that this
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notion to withdraw i nvolves "one relatively small piece of the
puzzle"). The bankruptcy court has resolved many of the issues
that arose as to those contracts and the bankruptcy court is no
| ess capable of resolving the issues related to this contract.
The | egal issues in this case raise questions of state contract

| aw which would typically arise in the adm nistration of a
comrer ci al bankruptcy case and in the process of the all owance
and di sal |l owance of clains against the estate. In light of the
bankruptcy court's famliarity wth the parties, the factua
background of the case and the | egal issues involved, the court
finds that the interests of pronoting uniformty in bankruptcy
adm ni stration, reducing forum shoppi ng and confusion, fostering
t he econom cal use of the debtors' and creditors' resources and
expediting the bankruptcy process are all served by declining to
wi thdraw the reference and allowing the matter to proceed in the

nore efficient forum the bankruptcy court.

L. CONCLUSI ON

For the reasons set forth above, the court will deny
Superior's notion to w thdraw.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SUPERI OR PRECAST, | NC, : M SC. ACTI ON
V. :
BUCKLEY & CO., et al. NO. 97-218
ORDER

AND NOW TO WT, this 18th day of February, 1998, upon
consi deration of Superior Precast, Inc.'s notion to withdraw the
reference of an adversary proceeding in the bankruptcy case and
def endants Cornell & Conpany, Inc. and Buckl ey & Conpany,
Inc./Cornell & Conpany, Inc.'s response thereto, IT IS ORDERED
that said notion is DEN ED.

LOU S C. BECHTLE, J.



