IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ceorgia A Podsobi nski : CIVIL ACTI ON
V.
| srael Roi zman and Roi znman

Devel opnent, | nc. : NO. 97- 4976

MEMORANDUM

Padova, J. Febr uary , 1998

This is a sexual harassnent/enpl oynent discrimnation case
brought by Plaintiff Georgia A Podsobinski (“Plaintiff”) against
Def endants |srael Roizman and Roi zman Devel opnent, Inc.
(“Defendants”). Before the Court is Defendants’ Mdtion to
Di smss, pursuant to Fed. R Gv. P. 12(b)(1) and 12(b)(6). For
the reasons set forth below, the Court will grant Defendants’

Mbt i on.

BACKGROUND

Plaintiff’s Conplaint agai nst Defendants includes one claim
brought under Title VII of the Cvil R ghts Act of 1964 ("Title
VII"), 42 U S.C.A 8 2000e et seq. (West 1994) and one claim

brought under the Pennsylvania Human Rel ations Act (“PHRA’), 43



P.S. 8 951, et seqg. (West 1991).1

On Cctober 6, 1997, Defendants noved to dismss Plaintiff's
conplaint under Rule 12(b)(1) of the Federal Rules of Cvil
Procedure on the grounds that Roi zman Devel opnent is not an
“enpl oyer” subject to Title VIl because it does not enpl oy
fifteen or nore persons, as required to invoke jurisdiction under
Title VI, 42 U S.C. § 2000e(b).? The Court granted Plaintiff’'s
request to conduct discovery on this jurisdictional issue.
Def endant |srael Roizman also noved to dismss Plaintiff's Title
VII and PHRA cl ai ns agai nst him pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, on the basis that Title VIl and
the PHRA do not inpose liability on individual enployees. See

Sheridan v. E. |. DuPont de Nenmpurs and Co., 100 F. 3d 1061,

1077-78 (3d Cir. 1996) (rejecting the concept of individual
enpl oyee liability under Title VII). After discovery was

conpleted, the parties filed supplenental briefs on the

Al t hough Plaintiff does not specifically invoke this
Court’s supplenmental jurisdiction over her PHRA claimpursuant to
28 U S.C A 8 1367 (West 1993), this is the only possible basis
for this Court’s jurisdiction over Plaintiff’'s state law claim
Plaintiff and Defendants are all citizens of Pennsyl vani a.
Because diversity of citizenship is lacking in this case,
Plaintiff does not, and cannot, rely on 28 U S.C. A 8§ 1332 (\West
1993; Supp. 1997) as the basis for jurisdiction over her state
[l aw cl ai m

Title VIl provides in pertinent part: "The term' enployer’
means a person engaged in an industry affecting commerce who has
fifteen or nore enpl oyees for each working day in each of twenty
or nore cal endar weeks of the current or preceding cal endar year,
and any agent of such person...." 42 U S.C. § 2000e(b).
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jurisdictional issue.

Plaintiff's response to Defendants’ jurisdictional challenge
is that Defendants in fact enployed 15 or nore enpl oyees, and
therefore the jurisdictional prerequisite set forth in 42 U S C
8 2000e(b) has been satisfied. Plaintiff argues that in
cal cul ating the nunber of individuals enployed by Defendants, the
Court shoul d consider the enployees not only of the naned
Def endants, but also of the following entities: SHN R Apart nent
Managenent, Inc. (“SHNIR’); I.RP.C., Inc. (“IRPC); and 11
limted partnershi ps known as Bethel Villa, Associates, L.P.

Blue H Il Housing, L.P., Broadway Townhouses Associ ates, L.P.
Canden Townhouses Associates, L.P., EImH Il Housing, L.P.
E.T.G Associates, ‘94, L.P., Fairview Associates ‘94, L.P.

Fl i pper Tenple Associates, L.P., Renaissance Plaza ‘93
Associates, L.P., Tyler House Associates, L.P., and Yonkers
Associates ‘93, L.P. (collectively referred to as the “Limted

Par t ner shi ps”) .

1. FACTS
Def endant |srael Roizman is the sol e sharehol der and an
enpl oyee of Roi zman Devel opnent, which is in the business of
devel opi ng and rehabilitating real estate. Def endant Roi zman is
al so the sol e shareholder of SHNIR, which is a real estate

managemnment conpany, and of | RPC, a payroll corporation. Al



three corporations have their offices at the sane | ocation.
Plaintiff was enployed by SHN R

Bet ween 1993 and 1995, Roi zman Devel opnent had five
enpl oyees, including Defendant Roi zman; SHNI R had seven
enpl oyees; and | RPC had no enpl oyees.

The Limted Partnerships were fornmed to acquire and renovate
apartnent conplexes in different cities throughout the East Coast
of the United States. The federal governnent provides subsidies
for the rental units contained in the apartnent conpl exes.

Def endant Roi zman is a general partner in the Limted

Par t nershi ps, owning no nore than a 1% interest in any of the
Limted Partnerships, and in nost instances, owning significantly
less than a 1% interest. The identities of the Limted Partners
vary. The Limted Partners have the controlling interest for
each of the Limted Partnerships. Defendant Roi zman does not
have any ownership interest in any of the Limted Partners that
own the properties.

SHNIR i s the managi ng agent for the apartnment conpl exes
owned by the Limted Partnerships. As such, SHNIR is responsible
for managi ng the properties according to a budget approved by the
Limted Partners for the property and by the governnent al
entities that provide rent subsidies for the rental units. Each
Limted Partnership is an econom cally independent entity, with

its own expense and operating bank accounts. The rents received



for each Limted Partnership are used to pay each property’s
expenses, including the salaries of each Limted Partnerships’
enpl oyees (e.q., site nmanagers, maintenance staff). The site
manager for each Limted Partnership makes the hiring and firing
deci sions concerning the enpl oyees at each separate Limted

Par t ner shi p.

I11. LEGAL STANDARD

Under Rule 12(b)(1), there are two types of challenges to
subject matter jurisdiction: one, to the conplaint on its face;
and two, to the existence of subject matter jurisdiction in fact.
A facial attack requires the Court to accept the truth of the
all egations of the conplaint. By contrast, in considering a
factual attack, "no presunptive truthfulness attaches to
plaintiff's allegations, and the existence of disputed nateri al
facts will not preclude the trial court fromevaluating for

itself the nerits of jurisdictional clains." Mrtensen v. First

Fed. Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Gr. 1977).

Moreover, a factual attack permts the Court to weigh the
evidence in deciding whether there is, indeed, subject matter
jurisdiction. |1d. This case involves a challenge to the factual
basis for Plaintiff's claimto federal jurisdiction for her Title
VIl claim

On a notion to dismss for lack of jurisdiction, it is the



plaintiff who bears the burden of showi ng that jurisdiction

exists in fact. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d

1406, 1409 (3d Cr. 1991).

V. DI SCUSSI ON

A Def endant Roi znan Devel opnent

Roi zman Devel opnent does not enpl oy 15 individuals, and so,
standing alone, it is not an “enployer” within the neani ng of
Title VII. For this reason, Plaintiff nust rely on either the
“single enployer” or “joint enployer” theories, whereby the
nunber of enployees of two or nore entities may be aggregated to
det erm ne whet her an enpl oyer has the requisite nunber of

enpl oyees to trigger the protections of Title VII. NL.RB. V.

Browning- Ferris Indus. of Pa., Inc., 691 F.2d 1117, 1122 (3d

Cir. 1982).3% The “single enployer” theory depends on the
exi stence of a single, integrated enterprise. As the Court of

Appeals for the Third Grcuit has expl ai ned,

*The conceptual differences between the single enployer and
joint enployer theories were delineated in Browning-Ferris, a
case arising under the National Labor Relations Act. Although
the Third Circuit has never expressly endorsed the use of these
theories in a Title VII case, courts in this District have
frequently applied the single enployer/joint enployer tests, as
described in Browning-Ferris, to enploynent discrimnation cases
arising under Title VII. E.qg., Daliessio v. Depuy, Inc., Cv.A
No. 96-5295, 1998 W. 24330 (E.D.Pa. Jan. 21, 1998); Zarnoski V.
Hear st Bus. Communications, Inc., Cv.A No. 95-3854, 1996 W
11301, at *8 (E.D.Pa. Jan. 11, 1996). The parties argue, and the
Court agrees, that the single enployer/joint enployer tests are
applicable to this Title VII action.
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[a] single enployer relationship exists where two nomnally
separate entities are actually part of a single integrated
enterprise so that, for all purposes, there is in fact only
a “single enployer.” The question in the “single enployer”
situation, then, is whether the two nom nally independent
enterprises, inreality, constitute only one integrated
enterprise.

Id. (enphasis in original). To determ ne whether a single

enpl oyer relationship exists, the Court considers the foll ow ng
four factors: (1) functional integration of operations; (2)
centralized control of |abor relations; (3) commobn managenent;
and (4) common ownership. 1d.

Under the “joint enployer” theory, the nunber of enpl oyees
of two or nore separate entities may be aggregated. Unlike the
singl e enpl oyer scenario, “[i]n joint enployer situations no
finding of a lack of armis length transaction or unity of control
or ownership is required.” |1d. "The basis of the finding [of
joint enployer] is sinply that one enployer while contracting in
good faith with an otherw se independent conpany, has retained
for itself sufficient control of the terns and conditions of
enpl oynent of the enpl oyees who are enpl oyed by the other
enpl oyer." 1d. at 11283.

The Third Crcuit has held that two entities constitute
joint enployers where "they share or co-determ ne those matters
governing essential terns and conditions of enploynent."” |d. at
1124. To determ ne whether this test has been net, three factors

may be considered: "(1) authority to hire and fire enpl oyees,



promul gate work rul es and assignnments, and set conditions of
enpl oynment, including conpensation, benefits, and hours; (2)
day-t o-day supervision of enployees, including enployee
discipline; and (3) control of enployee records, including
payroll, insurance, taxes and the |like." Zarnoski, 1996 W
11301, at *8.

Al t hough Plaintiff states that she is proceedi ng under the
joint enployer theory, she applies the four-factor test for the
si ngl e-enpl oyer theory. (Pl.’s Supp. Mem) Because of this
confusion, the Court will analyze the jurisdictional issue under
both the single enployer and the joint enployer theories.

To defeat Defendants’ Mdtion, Plaintiff nust denonstrate
t hat Roi zman Devel opnent, SHNIR, I RPC, and the Limted
Part nershi ps should either be treated as one enployer or as joint
enpl oyers for the relevant tine period. Under Title VII, the
relevant period is defined as the current and precedi ng cal endar
years of the alleged offensive conduct. 42 U S.C. 8§ 2000e(b).
The of fensive conduct in this case allegedly took place beginning
i n Decenber, 1994 through Novenber 1995. (Conpl. at § 14.)

Thus, the Court wll focus its analysis on the cal endar years

1993, 1994, and 1995. Powel | -Ross v. Al Star Radio, Inc.,

Civ.A No. 95-1078, 1995 W. 491291, at *1 (E.D.Pa. Aug. 16, 1995).
During the relevant tine period, Roiznman Devel opnent, SHN R

and IRPC had a total of 12 enployees. Whether the Court



considers these three corporations as a single enployer or as
joint enployers, the 15 enpl oyee requirenent under Title VII is
not satisfied. The jurisdictional prerequisite can only be
satisfied if enployees of the Limted Partnerships are included

in the 15-enpl oyee count. For this reason, in analyzing both

theories, the Court will focus its attention on the Limted

Par t ner shi ps.

1. Si ngl e Enpl oyer Theory

a. Functional Integration of Operations

As set forth above, the Limted Partnerships are separate
and distinct entities -- they are |located in different states,
have different budgets and bank accounts, have separate assets
generated by the rents fromtheir rental units, have different
Limted Partners, and have different on-site staffs. The only
comon |ink between the Limted Partnershi ps and Roi zman
Devel opment and SHNIR is that SHNIR i s the managi ng agent of the
apartnent conpl exes owned by the different Limted Partnerships.
However, pursuant to the ternms of SHNIR s nmanagenent agreenent
wth each Limted Partnership, each Partnership can term nate

SHNIR at will.

b. Centralized Control of Labor Rel ations




The | abor relations of the Limted Partnershi ps are separate
from Roi zman Devel opnment and SHNIR.  Neither Roi zman Devel opnent
nor SHNI R has any control over the |labor relations of the Limted
Part nerships. Although SHNIR hires the site nmanagers for each
Limted Partnership as part of its managenent responsibilities,
once in place, the site managers are responsible for advertising
enpl oyee openings, hiring and firing enpl oyees, and naking daily
wor k assignnments for the enployees for their separate apartnent
conplexes. In addition, the salaries and benefits of each
Limted Partnershi ps’ enployees are set by the site manager, with

the approval of the Limted Partners for the property.

C. Common Management

As di scussed above, the Limted Partnerships do not have

conmbn nmanhagenment .

d. Common_ _Omer shi p

Def endant Roi zman owns Roi znman Devel opnent and SHNI R and
al so has an ownership interest in each of the Limted
Part nershi ps. But Defendant Roizman’s ownership interest in the
Limted Partnerships is very small and does not cone close to a
controlling interest in any of the Limted Partnerships.

The Court finds that, when reviewing the totality of

ci rcunst ances, Roi zman Devel opnent, SHNIR, and the Limted
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Partnerships are not a single interrelated enterprise. Bielawski

V. AM, Inc., 870 F.Supp. 771 (N.D. Chio 1994) (property manager

that owned small interest as general partner of properties it
managed was not a single enployer of all the properties it
managed for Title VIl purposes). Therefore, the Court will not
aggregate the enpl oyees of these different entities under the

singl e enpl oyer theory.

2. Joi nt Enpl oyer

The focus of the joint enployer theory is whether the
entities in question share or co-determ ne those nmatters
governi ng essential terns and conditions of enploynent, such as
the hiring and firing of enployees and the day-to-day supervision
of enpl oyees. Zarnoski, 1996 WL 11301 at *8. The focus of the
joint enployer theory is on one of the factors considered by the
Court in its analysis of the single enployer theory -- that is,
the interrelationship of |abor relations anong the various
entities.

As di scussed above, the | abor relations of Roizman
Devel opnment, SHNIR, and the Limted Partnershi ps are not
interrelated. Therefore, the Court will not aggregate the
enpl oyees of Roi zman Devel opnent, SHNIR, and the Linmted

Part ner shi ps under the joint enployer theory.

11



B. Def endant | srael Roi zman

Plaintiff argues that Defendant Roi zman can be held
personally |Iiable as an agent and/or enployer under Title VII.
The Court disagrees. Plaintiff has not adduced any evidence in
di scovery that Defendant Roi zman was her enployer or that the
corporate entities through which he operates are shans and should
be di sregarded.* Consequently, Defendant Roi zman, as an enpl oyee
of Roi zman Devel opnent, cannot be held personnally |iable under

Title VII. Sheridan v. E. |. DuPont de Nenmpurs and Co., 100 F. 3d

1061, 1077 (3d Cr. 1996).

V. CONCLUSI ON

The Court finds that Plaintiff has failed to show that
Roi zman Devel opnent, SHNIR, |IRPC, and the Limted Partnerships
are a single enployer or joint enployers. Therefore, the Court
is wthout jurisdiction over Plaintiff's Title VII claim
Because Def endant Roi zman cannot be held personally |iable under
Title VII, the Court al so dism sses Defendant Roizman as a
defendant with respect to Plaintiff’s Title VII claim
Furthernore, this Court declines to exercise suppl enental

jurisdiction over Plaintiff's state law claim The Court wll

I'n addition, in her Affidavit dated COctober 16, 1997, filed
i n support of her Response to Defendants’ Mdtion to Dism ss,
Plaintiff states that she was an enpl oyee of SHNIR not Roi zman
Devel opnent or |srael Roiznan.
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grant Defendants’ Moti on.

An appropriate Order foll ows.
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