IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEROY G BUHL CIVIL ACTI ON
F.R N. 40114-066
P. 0. Box 8500, D-B-108 NO 97-1173

FIl orence, Co. 81266

VW HENDRI CK, War den
US. Pen. Marion, Il., et al.

VEMORANDUM

Br oderick, J. February 19, 1998

Petitioner Leroy G Buhl is currently incarcerated at the
United States Penitentiary in Florence, Colorado, serving a life
sentence for kidnaping inposed in 1989 by the Honorable Daniel H
Huyett of this Court (Crimnal Action No. 88-490). The
petitioner has al so been convicted for several state crines, sone
for which he has already served and others for which he has been
sentenced to 20 to 40 years inprisonnent in Pennsylvania and 30
years to life inprisonnment in New Jersey, to run consecutively
with his federal sentence.

On February 18, 1997, M. Buhl filed a pro se petition for a
writ of habeas corpus pursuant to 28 U S.C. 8§ 2254 and/or a

petition for a wit of error coramnobis pursuant to 28 U S.C. §

1651. Petitioner seeks to challenge his 1974 state court
conviction for participating in a riot. He has already served
t he sentence inposed in connection with this conviction but

clains that it was used to enhance his federal |ife sentence.



The United States Magi strate Judge to whomthe petition was
referred filed a Report and Recommendati on on Septenber 30, 1997
reconmendi ng that the 8 2254 petition be dismssed for |ack of

jurisdiction and the coram nobis petition be denied. Petitioner

filed objections to the Magistrate Judge's findings which appear
to have been mailed fromprison within the tinme all owed.

Havi ng conducted a de novo review of each of the
petitioner's objections, the Court will approve and adopt the
Magi strate Judge's Report and Recomendation. M. Buhl's

petition for a wit of habeas corpus will be dismssed and his

petition for a wit of error coramnobis will be denied. The
Court will also dismss two other notions filed by the petitioner

to conpel the respondent to provide himlegal postage.

BACKGROUND

On May 22, 1974, after a jury trial in the Court of Common
Pl eas for Schuylkill County in Pottsville, Pennsylvania, Leroy G
Buhl was convicted for participating in a riot in violation of
Section 401 of the Penal Code of 1939 (Docket No. 603-1969). In
t he opi nion denying M. Buhl's post-trial notion, the trial
j udge, the Honorable John E. Lavelle, summarized the facts
underlying the conviction as foll ows:

On May 29, 1969, an incident began at the Deer Lake

Drive-In Theatre between 11:30 p.m and 12:00 p.m and

| asted for over one half hour. A man, identified as

Def endant, was seen junping up and down on top of an

autonobile, yelling, "I"'mgoing to kill all you

ni ggers," and yel ling about "black bastards.” Sone
bl ack persons were in the autonobile upon which
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Def endant was junpi ng, and they were struck and

ot herwi se abused by the crowd that began to gat her
around the car as they tried to get out of the car. A
free-for-all ensued involving between thirty and fifty
people all yelling, punching and kicking each other.
Police were called to the scene, and one of them pulled
Def endant fromthe top of the car and searched him At
this point the free-for-all engaged the officer's
attention, and when he returned to where he had | eft
Buhl , the Defendant had di sappeared.

Commonweal th v. Buhl , Docket No. 603-1969, slip op. at 1-2

(Schuyl. Co. C.C.P. Dec. 23, 1974). On Decenber 8, 1975, the
petitioner was sentenced to a termof one to three years
inprisonnent. No direct appeal was taken; however, he filed
t hree separate post-conviction petitions in state court, all of
whi ch were deni ed.

M. Buhl's first state post-conviction petition was deni ed
by the trial court in an unpublished opinion and order dated

Cctober 24, 1977, affirmed without opinion in Comonwealth v.

Buhl, 404 A 2d 1354 (Pa. Super. 1979). He did not appeal
further. M. Buhl's second post-conviction petition was deni ed
by the trial court in an unpublished opinion and order dated
November 5, 1990, and his appeal was dism ssed as untinely on
Cctober 24, 1991. M. Buhl's third attenpt for relief took the

formof a petition for a wit of error coram nobis, which the

trial court denied by order dated Cctober 20, 1995 and by

unpubl i shed opinion dated January 23, 1996. This decision was

affirmed by the Superior Court, Comonwealth v. Buhl, 679 A 2d
843 (Pa. Super. May 24, 1996) [table], and the petition for

al | owance of appeal in the Suprene Court was deni ed, Commonwealth




v. Buhl, 686 A 2d 1307 (Pa. Dec. 10, 1996) [table].

The petitioner has al so had an extensive wit history before
this Court, both for his 1974 riot conviction and for other state
and federal convictions. M. Buhl's current 8 2254 petition is
his seventh such petition before this Judge. The first petition,
filed in 1977, challenged his 1975 conviction for prison escape,
and was denied on July 28, 1977 for failure to exhaust state
remedi es (Docket No. 77-2451). His second petition, filed in
1981, challenged his 1977 conviction for rape and involuntary
devi ate sexual intercourse. This Court, on Septenber 10, 1981,
again denied the petition for failure to exhaust state renedies
(Docket No. 81-2794). The petitioner filed his third habeas
petition in 1992, this time challenging his 1974 conviction for
participating in a riot. By Mnorandum and Order dated July 1,
1993, this Court dismssed the petition for lack of jurisdiction,
as the petitioner had fully served his 1974 sentence prior to
filing the petition and was therefore not "in custody" for

pur poses of § 2254, Buhl v. Turner, 1993 W. 241541 (E. D. Pa.

1993) (Docket No. 92-7312). The petitioner then filed a fourth
habeas petition, also in 1992, challenging his 1977 conviction
for rape and involuntary deviate sexual intercourse. On July 7,
1993, this petition was dism ssed for |ack of jurisdiction, and
after reversal by the Third Crcuit, it was dismssed on May 3,
1994 for failure to exhaust state renedi es (Docket No. 92-7408).
Petitioner's fifth habeas petition, filed in 1993, challenged his

1989 conviction for rape, involuntary deviate sexual assault, and
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theft of a notor vehicle. This petition was dism ssed on July 6,
1993 for failure to exhaust state renedi es (Docket No. 93-3362).
Finally, the petitioner filed his sixth habeas petition in 1994,
chal | engi ng his 1989 conviction for rape, incest, and unl awf ul
restraint. On Novenber 2, 1994, the petition was again dism ssed
for failure to exhaust state renedi es (Docket No. 94-1988).

M. Buhl has also filed two notions under 28 U S.C. § 2255
chal l enging his federal conviction for kidnaping. The facts
underlying this conviction were sunmarized by Judge Huyett in two

pre-trial opinions and need not be repeated here. United States

v. Buhl, 712 F. Supp. 53 (E.D. Pa. 1989); United States v. Buhl,

1988 W. 130674, Docket No. 88-490 (E.D. Pa. Dec. 2, 1988). As
heretof ore di scussed, M. Buhl was sentenced in 1989 by Judge
Huyett to |ife inprisonnent, and both his sentence and conviction

were affirmed by the Third Crcuit. United States v. Buhl, 899

F.2d 1219, Docket No. 89-1763 (3d Cr. Mr. 23, 1990) [table].
M. Buhl's first 8§ 2255 notion, filed on June 7, 1991, all eged

i neffective assistance of trial and appellate counsel,
prosecutorial m sconduct, and abuse of judicial discretion.
Judge Huyett denied the notion and was affirnmed by the Third
Crcuit. United States v. Buhl, 1992 W 221333, Docket Nos. 91-

3596, 88-490 (E.D. Pa. Sept. 3, 1992), aff'd 17 F.3d 1431 (3d
Cr. Jan. 31, 1994) [table]. M. Buhl then filed a second notion
under 8§ 2255 on May 5, 1997, which the district court reviewed
under the newy enacted provisions of the Antiterrorism and

Effective Death Penalty Act of 1996, Pub. L. No. 104-132. On
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July 15, 1997, Chief Judge Cahn signed an order for Judge Huyett
whi ch dismssed the first claimin Buhl's second 8 2255 notion
and submtted his remaining three clains to the Third G rcuit for
a determ nation of whether the district court could consider them
(Docket No. 97-3218). Sone of these three clains were exactly
the same as his clains in the instant petition before this Court.
On August 6, 1997, the Third Crcuit denied M. Buhl's
application to nmake these three clains in a second petition under
28 U S.C. §8 2255 (C.A. Msc. No. 97-8097). The Grcuit Court
determ ned that Buhl had failed to make the required show ng
under 28 U.S.C. 8 2244 that the clains relied on a new rul e of
constitutional |aw made retroactive to cases on collateral review
by the Suprenme Court, or that the clains were based on facts

whi ch coul d not have been di scovered previously and whi ch woul d
be sufficient to establish constitutional error in his underlying

convi ction by clear and convincing evidence.

1. CLAI M5 PRESENTED
The petition for a wit of habeas corpus and/or a wit of

error coram nobis and the acconpanying briefs present the

followng two clains in connection wwth M. Buhl's 1974 state
conviction for participating in ariot: (1) the petitioner's
Fifth Arendnment right against self-incrimnation was violated
when the Commonweal th's prosecutor allegedly remarked during

cl osing argunment that "the defendant nust have sonething to hide

by his not testifying on his own behalf;" and (2) the trial court
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abused its discretion when it refused to deliver a "no adverse
i nference" instruction to the jury that it should not draw any
adverse inference fromthe defendant's failure to testify.
Because petitioner filed tinely objections to each one of the
Magi strate Judge's findings on these clains, the Court wll

review each claimin accordance with 28 U S.C. 8§ 636(b)(1) (0O

I11. DI SCUSSI ON

A. Petition for a wit of habeas corpus

Havi ng conducted a thorough and i ndependent review of the
Magi strate Judge's findings, the Court agrees with the Magistrate
Judge that M. Buhl's petition for a wit of habeas corpus
pursuant to 28 U.S.C. 8§ 2254 nust be dism ssed for |ack of
subject matter jurisdiction. This Court has already so held in
dism ssing the petitioner's third habeas petition in 1993 on

exactly the sane grounds. Buhl v. Turner, 1993 W. 241541 (E. D

Pa. 1993) (Docket No. 92-7312). The petitioner's sentence for
his 1974 riot conviction has fully expired, so he is no | onger
"in custody" for purposes of establishing jurisdiction under 28

US.C § 2254. |d. (citing Maleng v. Cook, 490 U.S. 488, 490-91,

109 S. Ct. 1923, 1925 (1989)).

I n support of this result, this Court need only restate what
it wote in 1993, when M. Buhl was al so challenging his 1974
ri ot conviction:

In Mal eng, the Suprenme Court stated: "We have never

hel d that a habeas petitioner may be "in custody” under
a conviction when the sentence inposed for that
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conviction has fully expired at the tine the petition
is filed." 1d. The Court further noted that "

once the sentence inposed for a conviction has
conpletely expired, the collateral consequences of that
conviction are not thenselves sufficient to render an
i ndi vidual "in custody" for the purposes of a habeas
attack upon it." 1d. at 1926. The Suprene Court in
its opinion in Ml eng specifically points out that a
habeas petitioner is not "in custody" under a
conviction after the sentence inposed for that
conviction has fully expired. 1d.

Buhl , 1993 W 241541 at *1.

The Third Circuit's recent decision in Young v. Vaughn, 83

F.3d 72 (3d. Cir. 1996), does not alter this analysis, as the
petitioner contends. In Young, the Third Crcuit held that when
a district court is faced with a habeas petition challenging an
expired state conviction, the court should construe the petition
as challenging the petitioner's current sentence if the expired
convi ction was used to enhance or had other effects on the
current sentence. 1d. at 73 & 76-79 (discussing Cark v.

Pennsyl vani a, 892 F.2d 1142 (3d Cr. 1989)). Because M. Buhl is

chal l enging his expired 1974 state conviction on the basis that

it was used to enhance his 1989 federal |ife sentence, Young and
dark instruct this Court to construe his petition as a challenge
to his current federal sentence. Such a challenge nust take the

formof a notion pursuant to 28 U . S.C. § 2255.

In her Report and Recommendati on, the Magi strate Judge
declined to treat the instant petition as a notion filed under 8§
2255 because M. Buhl failed to present evidence that his 1974
state conviction was used to enhance his 1989 federal life

sentence. However, a review of the transcript fromM. Buhl's
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1989 federal sentencing hearing indicates that his 1974 state
conviction was indeed used to calculate his crimnal history
poi nts under the federal sentencing guidelines, and thus to

enhance his federal sentence. See Tr. of Sentencing Hearing,

Aug. 24, 1989, at 52-55, 67-70 & 73. During the course of his
1989 sentencing hearing, the petitioner challenged the validity
of his 1974 conviction, but Judge Huyett "declined to re-
adj udi cate the sufficiency of the evidence of a 15 year old
convi ction which defendant [had] never appealed.” 1d. at 67.
The petitioner's 1989 sentence to life inprisonnment was affirned
by the Third Crcuit.

Thus, al though this Court will dismss M. Buhl's § 2254
petition for lack of jurisdiction, it wll neverthel ess construe

his clains in accordance with Young and dark, supra, as a

chall enge to his current federal sentence under 28 U S.C. § 2255.
Even construed as a 8 2255 notion, however, the petitioner's
claims nust still be dism ssed under the Antiterrori sm and
Effective Death Penalty Act of 1996, Pub. L. No. 104-132. This
woul d be his third attenpt to file a 8 2255 notion. The
petitioner failed to raise his current clains in his first § 2255
notion, and the Third Circuit denied his attenpt to raise themin
his second 8 2255 notion. Therefore, he is procedurally barred

fromraising themnow See United States v. Wal ker, 980 F. Supp

144, 146 (E.D. Pa. 1997) (reaching sane concl usion).
Accordingly, the Magistrate Judge's Report and

Recommendation wll be approved and adopted, and the petition for
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a wit of habeas corpus pursuant to either 28 U S.C. 8§ 2254 or 8§
2255 will be dism ssed.

B. Petition for wit of error coram nobis

The petitioner has al so requested the Court to grant hima

wit of error coramnobis. Coramnobis is an anci ent common | aw

wit which is available to federal courts in crimnal natters

under the All Wits Act, 28 U S.C. 8§ 1651(a). United States v.

Morgan, 346 U.S. 502 (1954). It has been abolished in civil

cases by Rule 60(b) of the Federal Rules of C vil Procedure.

However, relief under coramnobis is extrenely limted, and only
lies where no other renedy is avail able and sound reasons exi st
for the petitioner's failure to seek appropriate relief earlier.
Id. at 512.

Havi ng conducted a thorough and i ndependent review of the
Magi strate Judge's findings, the Court agrees with the Magistrate

Judge that M. Buhl's petition for a wit of error coram nobis

nmust be denied. The petitioner seeks to attack his 1974 ri ot
conviction on the basis that the prosecutor inproperly comented
during closing argunents on his right not to testify, and because
the trial court refused to give a "no adverse inference”
instruction. The closing argunents of M. Buhl's 1974 trial were
not transcribed in the state court records. Nevertheless, the

petitioner's allegations of error do not justify coram nobis

relief. As the Third Grcuit has ruled, "The error nust go to

the jurisdiction of the trial court, thus rendering the trial
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itself invalid. An error which could be renedied by a newtrial,
such as an error in jury instructions, does not nornmally cone

within the wit." United States v. Stoneman, 870 F.2d 102, 106

(3d Gir. 1989).

The petitioner's proper avenue for relief is not coram nobis

or any other common law wit, but as heretofore stated, a notion
chal l enging his current federal sentence under 28 U S.C. § 2255.
The Suprenme Court has ruled that the "AIl Wits Act is a residual
source of authority to issue wits that are not otherw se covered
by statute. Were a statute specifically addresses the
particular issue at hand, it is that authority, and not the All

Wits Act, that is controlling.” Carlisle v. United States, 116

S. Ct. 1460, 1467 (1996).

As noted above, the Third Grcuit has already ruled that M.
Buhl may not pursue his current clainms under 28 U S.C. § 2255,
since he has not nade the required showing for filing a second or
successive notion under the Antiterrorismand Effective Death
Penalty Act of 1996. The fact that the petitioner is barred from
rai sing his clains under 8§ 2255, however, does not make such

relief "unavail able" so as to justify coram nobis or other forns

of relief. United States v. Dam ano, 1997 W. 539704, Docket No.

90-488 (E.D. Pa. Aug. 6, 1997) (Antwerpen, J.). As the Third
Circuit has recently confirnmed in connection with an anal ogous
wit, "we do not suggest that § 2255 would be 'inadequate or
ineffective' so as to enable a second petitioner to invoke § 2241

nmerely because that petitioner is unable to neet the stringent
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gat ekeeper requirenents of the anended 8§ 2255. Such a hol di ng
woul d evi scerate Congress's intent in anending 8 2255." In re

Ccsulis Dorsainvil, 119 F.3d 245, 251 (3d Cir. 1997). The sane

concl usi on nust be reached in connection with the petitioner's

request for coram nobis relief.

Accordingly, the Magistrate Judge's Report and
Recommendation will be approved and adopted, and the petition for

a wit of error coramnobis pursuant to 28 U.S.C. §8 1651 wll be

deni ed.

| V.  CONCLUSI ON

For the foregoing reasons, the Court agrees with the
Magi strate Judge's findings that Leroy Buhl's petition for a wit
of habeas corpus pursuant to 28 U S.C. 8 2254 nust be di sm ssed
for lack of subject matter jurisdiction. Even construing his
petition as a challenge to his current federal sentence under 28
U S C 8 2255, however, the petition nust also be dismssed
because it would be his third such notion and is procedurally
barred. The Court also agrees with the Magistrate Judge that the
petitioner has failed to satisfy the strict requirenents for

awar di ng coram nobis relief. Accordingly, the Court will adopt

the Magi strate Judge's Report and Reconmendation, dism ss the
petition for a wit of habeas corpus, and deny the petition for a

wit of error coram nobis.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEROY G BUHL ClVIL ACTI ON
F.R N. 40114-066
P. O Box 8500, D-B-108 NO. 97-1173

FIl orence, Co. 81266

VW HENDRI CK, War den,
US. Pen. Marion, Il., et al.

ORDER
AND NOW this 19th day of February, 1998; after careful and
i ndependent consideration of the petition for a wit of habeas
corpus pursuant to 28 U S.C. § 2254 and/or a wit of error coram

nobi s pursuant to 28 U.S.C. 8§ 1651; and after a de novo revi ew of

t he Report and Recommendation of M Faith Angell, United States
Magi strate Judge, and the petitioner's objections thereto;

| T I'S ORDERED:

1. The Report and Recommendation is APPROVED and ADOPTED.

2. The petition for a wit of habeas corpus pursuant to 28
US C 8§ 2254 or 8§ 2255 is DISM SSED with prejudice and the

petition for a wit of error coram nobis is DEN ED.

3. A certificate of appealability is not granted.
4. The petitioner's notions for a Court Order to conpel
the respondent to provide himwth | egal postage (Docunent Nos. 6

and 8) are DI SM SSED AS MOOT.

RAYMOND J. BRODERI CK, J.



