IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE PRUDENTI AL | NSURANCE COMPANY : CIVIL ACTI ON
OF AVERI CA :

Vs. : NO. 97- 4163
THOMAS M STELLA

DECI SI ON
JOYNER, J. February , 1998

Thi s case has been brought before the Court by notion of the
plaintiff, Prudential Insurance Conpany for the issuance of a
prelimnary injunction against Thomas M Stella, a forner
Prudential sales agent. Follow ng a hearing on Septenber 2, 1997
and the parties' submssions of briefs and proposed factual
findings and | egal concl usions, we now nmake the foll ow ng:

FI NDI NGS OF FACT

1. Plaintiff Prudential Insurance Conpany of Anerica is a
corporation organi zed under the laws of the State of New Jersey
with its principal place of business in Newark, New Jersey.
Plaintiff has offices in Langhorne, Pennsylvania and is in the
busi ness of selling life insurance, annuities, nutual funds, and
property and casualty insurance, anong other products. (Pl's
Conpl aint and Def's Answer thereto, at 1).

2. Def endant Thomas M Stella is an adult individual
residing in Pipersville, Pennsylvania. (Pl's Conplaint and Def's
Answer thereto, at 12).

3. Thomas St el | a began wor ki ng as a sal es representati ve and



agent for Prudential on April 30, 1990 out of Prudential's
Pennypack Di strict offices primarily on Castor Avenue i n Northeast
Phi | adel phia and in Langhorne, Pennsylvania. Prior to his
enpl oynent with Prudential, Stella had not had any experience in
t he i nsurance industry or in servicing insurance custoners. (N.T.
4-5, 14, 18, 63-65, 112-113, 206, 210, 216, 235-236; Exhibit P-1).

4, As a Prudential sales agent, Stella sold and serviced
Prudential property, casualty and life insurance. (N T. 5).

5. Al t hough Prudential's internal procedures dictated that
new sal es agents execute and return an "Agent's Agreenent" by the
date that they begin work for an assigned agency, Stella was not
presented with and did not sign an Agent's Agreenent until My 22,
1990, nearly one nonth after he commenced his enploynent wth
Prudential. Subsequent to his execution of the Agent's Agreenent,
plaintiff's rate of conpensation remai ned the sane and there were
no changes in any of the terns and conditions of Defendant's
enpl oyment with Plaintiff until Septenber, 1991. (N T. 89, 103-
108, 114-116, 210-212; Exhibits P-1, D-1).

6. The Agent's Agreenent which Defendant Stella signed on
May 22, 1990 identifies his appointnent "as an Agent of the
Prudential I nsurance Conpany of Anerica" as the consideration for
t he agreenent. Addi tional consideration in support of the
agreenent exists by virtue of the individual agent's pay and
enpl oyee benefits provided pursuant to Article Four of the

Col | ecti ve Bargai ni ng Agreenment between Prudential and the United
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Food and Commerci al Wirkers International Union (AFL-CI O & CLC).
(N.T. 87, 97-98; P-1, P-2, P-3, P-4, P-5).

7. Prior to May 22, 1990 when he signed it, Defendant had
nei t her seen the Agent's Agreenent, nor had he discussed it with
anyone. (N T. 211).

8. The Uni ted Food & Conmmerci al Workers I nternational Union
(AFL-CIO & CLC) is the exclusive representative for purposes of
coll ective bargaining in respect to rates of pay, wages, hours of
enpl oynent or other conditions of enploynent of all Prudentia
district agents in the Coomonweal th of Pennsyl vania, anong ot her
st ates. At the time Stella becane enployed as an agent wth
Prudential, the coll ective bargai ni ng agreenent dat ed Sept enber 25,
1989 was in full force and effect. (N T. 85, 92, 95-96; Article I,
Exhi bits P-2 through P-5).

9. Al t hough Def endant had no know edge that the collective
bar gai ni ng agreenent exi sted and had no know edge that there was a
union until six nonths after he was hired by Prudential, he
t hereafter becane a uni on nenber and accepted the benefits of and
becane subject to the collective bargaining agreenent(s), as
anended fromtine to tinme. (N T. 92-101, 105-109, 116-120, 212-
214; Exhibit P-117).

10. The col |l ective bargai ni ng agreenent was re-negoti ated on
Sept enber 30, 1991, Septenber 27, 1993 and Septenber 25, 1995.
Each agreenent was effective for approximately two years each. (P-
2, P-3, P-4 and P-5).

11. The Agent's Agreenent which Stella executed on May 22,
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1990 is an enploynent contract with Prudential. (N T. 87).

12.

Section 6 of the Agent's Agreenent executed by Stella on

May 22, 1990 provides, in pertinent part:

(b)

(c)

(N.T. 3-4;
13.

That
this

(1)

(2)

(3)

That all books, records, docunents and supplies, and all
contract hol der or product i nformati on of any ki nd whet her
furni shed by the Conpany or obtained or prepared by ne
whi | e enpl oyed by t he Conpany shal | be deened excl usi vel y
Conpany property; and upon term nation of this Agreenent

by either party, | wll pronptly deliver all such
property, including all copies thereof to a proper
representative of the Conpany.

That all information which either identifies or concerns
contractholders of the Conpany or its subsidiaries,
including, but not limted to, contract values and
beneficiary information is confidential and of special
val ue to the Conpany; and therefore, | shall not provide

to any person not in the Conpany's enpl oy any i nformati on
whi ch may be used to solicit for sal es on behal f of some
ot her conpany or organi zation.

Exhi bit P-1).
I n addition, Section 14 of the Agent's Agreenent states:

for a period of two years fromthe term nation date of
Agreenent, | shall not directly or indirectly:

Solicit, cause or induce any contractholder of the
Conpany or its subsidiaries who becane known to ne duri ng
nmy enpl oynent with the Conpany to purchase services or
products which conpete, directly or indirectly, wth
t hose sold by the Conpany or its subsidiaries.

Do anything to cause, persuade or encourage anyone to
reduce, discontinue, or termnate any Conpany or
subsi diary policy, contract, service, or product of any
ki nd.

Do anything to cause, persuade or encourage any Conpany
or subsidiary enployee to either:

a. term nate his/her enploynent with the Conpany for
any reason; or

b. sell or solicit services or products on behal f of

any other conmpany which are in any way simlar to
t hose sold by the conpany or its subsidiaries.
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(N.T. 3-4; Exhibit P-1).

14. Under the "Effect of Agreenent” Article of the collective
bar gai ni ng agreenents, individual agent's agreenents remainin full
force and effect and are nodified by the collective bargaining
agreenents only insofar as any of the agent's agreenents' terns are
specifically superseded or nodified by the collective bargaining
agreenment(s). (N T. 92-99; Exhibits P-2, P-3, P-4, P-5).

15. The | anguage contained in Sections 6 and 14 of the
Agent's Agreenent which Defendant executed on May 22, 1990 was
nodified slightly in the collective bargaining agreenments of
Sept enber 25, 1989, Septenber 30, 1991, Septenber 27, 1993 and
Sept enber 25, 1995. Those collective bargaining agreenents,
however, reflected changes to the foregoing provisions of the
agent's agreenents and stated, in relevant part:

"...Section 7 of the Agent's Agreenent (all editions prior to
1984) is hereby nodified to read as foll ows:

7.(a) That upon term nation of this Agreenent either by
nmysel f or the Conpany, or at any other tinme upon request by
t he Conpany, | will imrediately submt said books and records
for an inspection and accounting, to be nade in accordance
with the rules of the Conpany then in force.

(b) That all books, records, docunents, software,
supplies and contracthol der or production information of any
ki nd, whether furnished to the Prudential Representative by
the Conpany or obtained or prepared by the Prudential
Representative whil e enpl oyed by t he Conpany, shall be deened
exclusively Conpany property; and upon termnation of ny
Agreenent by either party, the Prudential Representative wll
pronptly deliver all such property, including all copies
thereof to a proper representative of the Conpany...... "

(c) That all information entrusted to the Prudential
Representative which ei t her identifies or concerns
contract hol ders of the Conpany or its subsidiaries including,
but not limted to contract val ues and beneficiary i nformation
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is confidential and is of special value to the Conpany; and,
t herefore, the Prudential Representative shall not provide to
any person not in the Conpany's enploy any information which
may be used to solicit for sales on behalf of sone other
conpany or organi zation.

"...Section 13 of the Agent's Agreenent is hereby nodified as
fol |l ows:

13. (a) That the appoi ntnment as Prudenti al Representative
and this Agreenent may be term nated either by the Prudenti al
Representative or the Conpany at any tine.
(b) That for a period of two years fromthe term nation
date of this Agreenment, the Prudential Representative
shall not directly or indirectly:
1. Do anything to cause, persuade or encourage
anyone to reduce, discontinue or termnate any
Conpany or subsidiary policy, contract, service, or
product of any kind.

2. Do anything to cause, persuade or encourage
any Conpany or subsidiary enpl oyee to either:

(a) termnate his or her enploynent with the
Conpany for any reason; or

(b) sell or solicit services or products on
behal f of any other conmpany which are in any
way simlar to those sold by the Conpany or
its subsidiaries.

(N.T. 93-94; Exhibits P-2, P-3, P-4, P-5).

16. Thomas Stella resigned his position with Prudential,
effective August 16, 1996, after having given two weeks notice of
his intention to do so and began working for the Intieri Agency
selling All state I nsurance products on Septenber 1, 1996. (N T. 6,
11, 16, 25-27, 126).

17. \When Defendant was enployed with Prudential, he sold an

average of 200 to 250 i nsurance policies, including life, property

and casualty, per year. (N T. 236-238). At the tinme Stella |eft



Prudential, 624 policies of life, property and casualty insurance
policies which he had sold remained in force with annualized
prem unms of $686,389. (N T. 5-6, 135-141; Exhibit P-103).

18. Shortly after Defendant's resignation from Prudenti al,
Prudential sent a letter to Stella's clients advising themthat
Stella had Il eft his enpl oynent with the Prudential. (N T. 136-137,
214-215).

19. In Stella' s first year of enploynent with Allstate, he
has sold approximately 250 policies of property and casualty
i nsurance, one-quarter to one-third of which were sold to forner
Prudential clients. (N T. 237-238).

20. Defendant, along with two other Prudential sales agents
signed the | ease, paid the rent and purchased nmuch of the office
equi pment and supplies for the Castor Avenue office, including a
conput er. Def endant paid rent on and had a key to the Castor
Avenue office at |east through Septenber, 1996. Fol | owi ng
Def endant's resignation, a new Prudential sales agent, Fred Beck,
assunmed Defendant's share of the rent on the Castor Avenue office
t hrough the bal ance of the lease term (N T. 18-20, 63-65).

21. At thetine of Stella's resignation fromPrudential, Ari
Horow tz, the then-general manager of Prudential's Pennypack
Agency, asked Defendant to return to him his Prudential client
record cards and files (OPSRs and PSRs). (N T. 13-14, 125-126).

22. Approximately one week after he resigned, Defendant
received a letter dated August 23, 1996 from Prudential Regi onal

Vi ce Presi dent Dani el Danese advising himthat the Prudential Rate
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Book, all OPSRs, DOPSRs, PSRs, client files, cash surrender,
dividend wthdrawal and Iloan fornms and conputer prepared
illustrations to which he had access while with the Conpany were
the property of Prudential and were to be returned, along with any
copi es of those docunents. That letter further advi sed Defendant
that Prudential had a property interest in each of its life
i nsurance policies and that the Conpany bel i eved t hat when a forner
representative replaces a |life insurance policy that he sold or
serviced, that representative has deprived Prudential of its
property interest and that the conpany would take appropriate
action to protect its interests. Defendant did not receive any
letter from Prudential cautioning him not to do business wth
property and casualty insurance custoners. (N T. 16-18, 232-234;
Exhi bit P-90).

23. Despite his conversations with Horomtz and the letter
from Danese, Stella returned sone but not all of the client cards
and custoner files in his possession and control to Prudential.
(N.T. 11-18, 127-129; Exhibits P-91 through P-102).

24, After thislawsuit and Plaintiff's notionfor prelimnary
injunction were filed, Defendant returned to Prudential every
Prudenti al document in his possession, custody or control which he
has been able to |ocate. Wth the exception of one occasion on
whi ch defendant reviewed docunents to locate a client file in
response to a request for informati on fromPrudenti al Agent Col |l een
Sweeney, defendant did not | ook at, revi ewor otherw se nake use of

any of the client files or cards between the tinme that he resigned
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fromPrudential and the date on which he returned the docunents to
the Conmpany. (N T. 58-62; 127-129, 132-134).

25. On or around Novenber 1, 1996, using a key which he
still had to the prem ses, Defendant entered the Castor Avenue
of fice and renoved a conmputer which he had purchased, along with
the other Prudential agents with whom he then shared the office.
(N.T. 20-25, 64-65).

26. The conputer contained Prudential rate information and
guot es, information on specific Prudential custoners and was | oaded
with Relay Gold software which woul d enable the conputer user to
access Prudential's mai nfranme conputer through a nodemif that user
possessed a valid password. (N T. 23-27).

27. Defendant Stella's password to Prudential's mai nfrane was
i nactivated on August 16, 1996. Wthout a valid password, the
Relay Gold software could not be used to access the Prudentia
mai nframe. (N.T. 66).

28. After taking the conputer fromthe Castor Avenue office,
Def endant did not use it but eventually gave it to a friend, who
cleaned it up and subsequently sold it to an unidentified third
party. (N T. 24, 65-67, 225-226).

29. Cenerally, Prudential client files and cards are nmarked
as "confidential" and "privileged" such that the information
contained therein is to be used to devel op a program of benefits
for the client and his/her famly. The files and cards contain
information and facts generally provided by and regarding the

client personally, such as the client's annual income, insurance
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goal s and needs, paynent history, and key dates as to when
policies, certificates of deposit, annuities, etc. are due to
renew. Much of this information is also contained in the
conpany's conputer system (N.T. 7-9, 56-60, 129-134, 148-153,
224-225; Exhibits P-102, P-103).

30. Oher than marking the client files and cards as
"“confidential" and "privileged,"” there is no evidence that
Prudential did anything else to prevent the information contained
intheclient files and cards fromever being rel eased t o anyone or
any entity outside the conpany's enploy. (N T. 60-64, 129-130,
148- 158, 185-190).

31l. There is no evidence that Defendant utilized any of
Prudential's client files, cards or conputer-stored data after he
|l eft Prudential's enploy on August 16, 1996. (N T. 65-67, 224-
226) .

32. After Defendant |left Prudential, the client accounts and
"book of busi ness" whi ch had been Defendant’'s was first re-assigned
shortly thereafter to one Mchael Gates. As M. Gates resuned a
managenent position with the conpany sonetine after | ate Cctober,
1996, in January, 1997 M. Stella's former book of Prudenti al
busi ness was reassi gned to Joseph Doyle. (136-137, 144-147, 240-
242). Wth the addition of Defendant's accounts to his own, M.
Doyl e' s book of business essentially doubled. (N T. 243-244).

33. Although there is no evidence that Defendant initiated
contact with any of his former Prudential clients after he left

Prudential for the purpose of trying to sell themAl|state property
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and/ or casual ty i nsurance, approxi mately 20%of Stella's Prudenti al
clients called him in the nonths imediately following his
resignation and requested rate quotes and i nformati on on Allstate
I nsurance. In the one-year follow ng Defendant's departure from
Prudential, he wote 77 Allstate property and casualty insurance
policies for former Prudential custonmers. (N T. 28-57, 67-70, 162-
168, 171-173, 183-186, 214-224; Exhibits P-6 through P-83).

34. The insurance industry is highly conpetitive and is
driven nore by price or rate than by service. In the case of nost
custoners, regardless of how good an agent's service is, if the
price or rate which he quotes to the custoner is higher than that
of another insurer, the custoner will nore often than not give his
or her business to the agent wwth the lower rate. (N T. 68-70,
138, 211-222, 245-249).

35. The rates which are quoted to a custonmer are not set by
t he i ndividual agent, but are determ ned by the insurance conpany
itself. |Individual agents do not have the ability to cut or reduce
or otherw se negotiate arate for a custonmer or potential custoner
to coerce a custoner to purchase i nsurance. Thus, a custoner coul d
contact any Allstate or Prudential agent and receive the sane rate
gquote. (N T. 69-70, 222, 245-249, 254-255).

36. Since May, 1997, Stella has not witten any policy of
i nsurance for anyone who was a fornmer custoner of his when he was
affiliated with Prudential. (N T. 192-193, 244-245).

37. Approximately 17% of the book of business which Stella

serviced at Prudential was expected to dissipate in the course of
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normal attrition, wthout any relation to any of Defendant's
actions or inactions follow ng his departure fromPrudential. (N T.
141- 142, 175-176).
38. Stella has not sold any Allstate |ife insurance policies
to any of his former Prudential life insurance clients. (N T. 226-
227; Exhibits P-6 through P-83).
DI SCUSSI ON

Prudential's five-count conplaint seeks relief under the
t heories of breach of contract, conversion, breach of fiduciary
duty, tortious interference with contractual relations and for
m sappropriation of trade secrets and unfair conpetition. As this
court's jurisdiction is prem sed upon the diverse citizenship of
t he parties, Pennsylvani a substantive | aw applies to each of these

clains. See: Erie RR v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82

L. Ed. 1188 (1938); Griggs v. Bic Corp., 981 F.2d 1429, 1431 (3rd

Cr. 1992). Wile it does not dispute that Pennsyl vani a common | aw
applies generally, however, plaintiff argues that because the
restrictive covenants in defendant's agent's agreenent are part of
the col | ecti ve bargai ning agreenent, it is Federal | awand not that
of Pennsyl vani a whi ch should be applied to determ ne the issue of
whether the restrictive covenants are supported by adequate

consi deration and are thus enforceable.? It isto this issue that

' The requirenents for a valid restrictive covenant in

Pennsyl vania are as follows: (1) the covenant nust relate to a
contract of enploynent (i.e., nmust be ancillary to an enpl oynent
contract); (2) the covenant nust be supported by adequate

consi deration; (3) the covenant nust be reasonably limted in
time and geographic territory; and, (4) the covenant nust be
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we first turn.

1. Enforceability of Restrictive Covenants

If the resolution of a state-law clai msubstantially depends
upon t he nmeani ng and anal ysi s of a coll ective bargai ni ng agreenent,
the application of state law (which mght lead to inconsistent
results since there could be as many state-law principles as there
are states) is pre-enpted and federal |abor Iaw principles--
necessarily uniform throughout the Nation--nust be enployed to

resolve the dispute. Linglev. Norge Div. of Magic Chef, Inc., 486

U S 399, 406, 108 S.Ct. 1877, 1881, 100 L. Ed.2d 410 (1988); Al lis-
Chal ners Corp. v. Lueck, 471 U S. 202, 215, 105 S. Ct. 1904, 1913,

85 L.Ed.2d 206 (1985). See Al so: International Brotherhood of

El ec. Workers v. Hechler, 481 U S. 851, 107 S.C. 2161, 95 L. Ed. 2d

791 (1987).°

necessary to protect the enployer. National R sk Managenent,
Inc. v. Bramwell, 819 F. Supp. 417, 429 (E. D.Pa. 1993); Gagliardi
Bros., Inc. v. Caputo, 538 F. Supp. 525, 527 (E. D. Pa. 1982).

When an enpl oyee enters into an enpl oynent contract
containing a covenant not to conpete subsequent to enpl oynent,
however, the
covenant nust be supported by new consideration which could be in
the formof a corresponding benefit to the enpl oyee or a
beneficial change in his enploynent status. Warde v. Tripodi,
420 Pa. Super. 450, 455, 616 A. 2d 1384, 1387 (1992), citing, inter
alia, George W Kistler, Inc. v. OBrien, 464 Pa. 475, 347 A. 2d
311 (1975) and Maintenance Specialties, Inc. v. Gottus, 455 Pa.
327, 314 A.2d 279 (1974).

2

The statute under which this principle has devel oped is
Section 301(a) of the Labor Managenent Rel ations Act, 29 U S.C
8185(a), which reads:

Suits for violation of contracts between an enpl oyer and a

| abor organi zati on representing enployees in an industry
affecting comrerce as defined in this chapter, or between
any such | abor organi zations, may be brought in any district

13



However, the Suprenme Court has nade it clear that "not every
di spute concerning enploynent, or tangentially involving a
provi sion of a collective bargaining agreenent, is pre-enpted by

8301." Berda v. CBS, Inc., 881 F.2d 20, 23 (3rd Gr. 1989),

quoting Allis Chalners v. lLueck, 471 U S at 211, 105 S. C. at

1911. I ndi vi dual enploynent contracts are not necessarily
super seded by a subsequent col | ecti ve bargai ni ng agr eenent covering
an i ndi vi dual enpl oyee and cl ai ns based upon themmay still arise

and be mmi ntai ned under state law. Caterpillar, Inc. v. WIIlians,

482 U.S. 386, 396, 107 S.Ct. 2425, 2431, 96 L.Ed.2d 318 (1987). A
plaintiff covered by a col |l ective bargaining agreenent is permtted
to assert legal rights independent of that agreenent, including
state law contract rights, so long as the contract relied upon is
not a collective bargai ning agreenent. Id. Hence, resolution of a
state law claimcoul d depend upon both the interpretation of the
col l ective bargaining agreenent and a separate state | aw anal ysi s

that does not turn on the agreenent. Antol v. Esposto, 100 F.3d

1111, 1116 (3rd Cir. 1996). See Al so: Livadas v. Bradshaw, 114
S.Ct. 2068, 2077-2078 (1994).

It should further be noted that, unli ke a standard conmmerci al

court of the United States having jurisdiction of the
parties, w thout respect to the anmount in controversy or
W t hout respect to the citizenship of the parties.

8301 has been held to apply to suits against individuals as well
as agai nst | abor organi zations where the suit is for breach by an
i ndi vidual of a collective bargaining agreenent. See: John
Hancock

Mutual Life Ins. Co. v. Schwertmann, 627 F.Supp. 143, 144

(E.D. M. 1985).
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contract, a collective bargaining agreenent binds both those
menbers within a bargaining unit at the tinme the agreenent is

reached as well as those who | ater enter the unit. Gvozdenocic V.

United Air Lines, Inc., 933 F.2d 1100, 1105 (2nd G r. 1991) citing

J. 1. Case Co. v. NLRB, 321 U. S. 332, 335-336, 64 S.Ct. 576, 579-

580, 88 L.Ed.762 (1944). An individual also need not be a union
menber to be a nenber of the bargaining unit for whose benefit the
col | ective bargai ni ng agreenent was creat ed as uni ons are obli gated
under 89(a) of the National Labor Relations Act, 29 U S.C. 8§159(a)
to represent the interests of all enployees in collective

bar gai ni ng, includi ng nonnenbers. Quesnel v. Prudential Ins. Co.,

66 F.3d 8, 11 (1st G r. 1995). Thus, an individual enployee wl|l
be bound by the terns of a collective bargai ni ng agreenent even if

not a union nenber. 1d., citing Saunders v. Anpbco Pipeline Co.,

927 F.2d 1154, 1156 (10th Gir. 1991).

In this case, plaintiff bases its clains for prelimnary
i njunctive relief agai nst def endant upon Sections 6(b), 6(c) and 14
of the Agent's Agreenent which he signed on May 22, 1990, and upon
the anmendnents made thereto by Article 26 of the collective
bar gai ni ng agreenent. (Pl's Conplaint, s 6, 7, 8, 10, 11, 32-35).
It is clear that Stella is a nenber of the bargaining unit for
whose benefit the coll ective bargai ning agreenent was created and
that he is therefore bound by the ternms of the collective
bar gai ni ng agreenent between Prudential and the AFL-CI O & CLC.
Accordi ngly, because the collective bargaining agreenent anended

t he | anguage of the restrictive covenants such that the anended
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| anguage superseded that in the agent's agreenent, it is evident
that in order to resolve plaintiff's clains we nust interpret and
analyze the collective bargaining agreenent. W are thus
constrained to find that this claimis pre-enpted and that federal
common | aw nust be appli ed.

As to the substantive content of this federal comon | aw,
while traditional rules of contract interpretation provide a
pl ent eous resource, they should be m ned only when conpatible with

federal |abor policy. Luden's Inc. v. Local Union No.6, 28 F.3d

347, 354 (3rd CGr. 1994), citing John Wley & Sons, lInc. V.

Li vingston, 376 U. S. 543, 548, 84 S. C. 909, 914, 11 L.Ed.2d 898

(1964); Local 174, Teansters v. Lucas Flour Co., 369 U S. 95, 102-

104, 82 S.Ct. 571, 576-577, 7 L.Ed.2d 593 (1962). In exhaustively
reviewi ng those cases cited by the parties and follow ng further
i ndependent research, however, this Court has been unable to
unearth any authority outlining how restrictive covenants in
collective bargaining agreenents are to be analyzed with the

exception of John Hancock Mitual Life Ins. Co. v. Austin, 916

F. Supp. 158 (N.D.N. Y. 1996). In that case, after |ikew se
concluding that no federal common [aw on the enforceability and
construction of restrictive covenants in collective bargaining
agreenents has yet been fornul ated, the district court undertook to
fornmul ate such common | aw by | ooking to the rel evant common [ aw in
the New York state courts. 1In so doing, the Austin court applied
the sane "reasonabl eness" test (in terns of duration, scope and

geography) of the restrictive covenant as applied to the facts of
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t he case being considered. [d., at 163-164.

The Austin court unfortunately was not confronted with and di d
not address the question of whether federal common |aw requires
that the consideration to support a restrictive covenant nust be
provi ded contenporaneously with the execution or adoption of the
agreenment which contains it. In the field of |abor relations,
however, the technical rules of contract |aw do not determ ne the

exi stence or enforceability of an agreenent. Mack Trucks, Inc. v.

| nternational Union, UAW 856 F.2d 579, 591-592 (3rd Cr. 1988);

Bobbi e Brooks, Inc. v. International Ladies' Garnment Wirkers Uni on,

835 F. 2d 1164, 1168 (6th Cr. 1987). See Also: Ivaldi v. NL.RB.,

48 F.3d 444, 448 (9th Cr. 1995). I ndeed, in order for a
col | ective bargaining agreenent to be found, all that is required
is conduct manifesting an intention to be bound by the terns of an

agreenent. Mack Trucks, at 592; Enpire Excavating v. Anerican

Arbitration Association, 693 F. Supp. 1557, 1562 (M D. Pa. 1988),

aff'd wo opinion, 866 F.2d 1409 (3rd Cr. 1988). Thus, using
these basic labor principles as a guide, we reject defendant's
argunment pursuant to Pennsylvania | aw that to be enforceable, the
restrictive covenants had to have been executed cont enpor aneously
Wi th the coomencenent of his enploynent with Prudential. W next
address plaintiff's entitlenent to injunctive relief.

2. Plaintiff's Entitlement to Injunctive Relief

As the party seeking injunctive relief, the plaintiff bears

t he burden of proof. Mettler-Toledo, Inc. v. Acker, 908 F. Supp.

240, 245 (M D.Pa. 1995). The grant of injunctive relief is an
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extraordinary renmedy which should be granted only in limted

circunstances. |Instant Air Freight Co. v. C.F. Air Freight, Inc.

882 F.2d 797, 800 (3rd Cir. 1989); Frank's GMC Truck Center, lInc.

v. CGeneral Mdtors Corp., 847 F.2d 100, 102 (3rd Gr. 1988). At the

trial level, the party seeking a prelimnary injunction bears the
burden of convincing the court that: (1) the novant has shown a

reasonabl e probability of success on the nerits; (2) the novant

will be irreparably injured by denial of relief; (3) granting
prelimnary relief will not result in even greater harm to the
other party; and (4) granting prelimnary relief will be in the
public interest. Ecri v. MGawHilIl, Inc., 809 F.2d 223, 226 (3rd
Cr. 1987). See Also: Canpbell Soup Co. v. Conagra, lInc., 977

F.2d 86, 90-91 (3rd Cr. 1992); S & R Corp. v. Jiffy Lube

International, Inc., 968 F.2d 371, 374 (3rd Cr. 1992).

It should be noted that a showing of a nere risk of
irreparable harmis not enough. A plaintiff has the burden of
meking a "clear showing of imediate irreparable (not nerely
serious or substantial) injury of a peculiar nature so that

conpensation in noney cannot atone for it. Canpbell Soup, at 91-

92. Indeed, a showing of irreparable harmis insufficient if the
harm will occur only in the indefinite future. Id.; Opticians

Ass' n of Anerica v. | ndependent Opticians of Anerica, 920 F. 2d 187,

195 (3rd Cr. 1987); Ecri, 809 F.2d at 226.
Furthernore, the prelimnary injunction nust be the only way

of protecting the plaintiff fromharm |Instant Air Freight Co. v.

C.F. Air Freight, Inc., supra, 882 F.2d at 801. Finally, the basic
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purpose behind the task of balancing the hardships to the
respective parties is to ensure that the i ssuance of an i njunction
would not harm the infringer nore than a denial would harmthe
party seeking the injunction. Opticians, 920 F.2d at 196.

By way of its notion for prelimnary injunctive relief inthis
case, Prudential is seeking to enforce sections 6 and 14 of the
Agent's Agreenent, as anended (and renunbered) by the collective
bar gai ni ng agreenent. Those sections concern (1) the |oan of the
Prudential books, records, docunents, software, supplies and
contracthol der information (client files) and (2) a covenant not to
conpete followi ng term nation of defendant's enploynment with the
conpany.

After carefully reviewing the evidence presented at the
hearing on Septenber 2, 1997, we cannot find that plaintiff has
made the necessary show ng that defendant's actions caused it
and/or continue to threaten it wth serious, irreparable harmsuch
as is required for a prelimnary injunction to issue. |Indeed, as
the evidence at the hearing nmakes clear, at the tine he left
Prudential, Stella was responsible for overseeing a "book" of
busi ness which consisted of 624 property, casualty and life
insurance policies and in the one-year period followng his
departure from Prudential, Stella wote 77 Allstate property and
casual ty i nsurance policies for fornmer Prudential clients or about
12-13% of his former Prudential clientele. (N T. 28-57, 67-70,
135-141, 162-168, 171-173, 183-186, 214-238; Exhibits P-6 through
P-83, P-103).

19



QG her than M. Sanfratello's suspicion that Stella was
soliciting his fornmer custoners, there is also no evidence that
defendant initiated contact with any of his former Prudenti al
custoners after he |l eft Prudential to sell theminsurance, although
a nunber of them did contact him and asked for information on
Al l state rates and products. (N T. 28-57, 67-70, 162-168, 171-173,
178- 186, 214-224). In any event, Stella has not sold any life
insurance to any of his former life insurance custoners nor has he
sol d any property, casualty or other insurance to anyone who was a
former Prudential client since May, 1997. (N T. 192-193, 226-227,
244-245; Exhibits P-6 through P-83).

Mor eover, by the testinony of Prudential's own enpl oyees,
approxi mately 17%of the book of business which Stella serviced at
Prudential was expected to dissipate in the course of nornal
attrition, unrelated to any of Stella's actions after |eaving the
conmpany. (N T. 139-142, 175-176). Again, the evidence was cl ear
that the i nsurance i ndustry i s an extrenely conpetitive one, driven
primarily by price--not service and price is set not by the
i ndi vi dual agents but by the conpanies thenselves such that a
custoner coul d contact any Al l state or Prudential agent and receive
t he sanme i nformati on provi ded by defendant. (N T. 68-70, 138, 211-
222, 245-249, 254-255).

Finally, while defendant admtted that he failed to return all
of theclient files (OPSR's, PSR s, etc.), cards and records which
he had i n his possession to Prudential until after Prudential filed

this awsuit and notion for prelimnary i njunction, Prudential has
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produced absolutely no evidence that Stella used any of these
records or the conputer after the date of his resignati on on August
16, 1996. To be sure, the only evidence on this issue cane from
def endant, who repeatedly gave unrebutted testi nony that he di d not
use any of these records or the conputer after he left Prudenti al.
(N.T. 11-18, 24, 58-62, 65-67, 127-129, 132-136, 160-164, 172-174,
225-226; Exhibits P-91 through P-102). As Prudential's own
wi tness, John Sanfratello, testified, he is unaware of any benefit
which would inure to Prudential as the result of a court order
prohibiting Stella fromdealing with his fornmer clients. (NT.
192-193). As all of this evidence denonstrates that the harm
whi ch Prudential has suffered, if any, by Stella's acti ons does not
risetothe level of irreparability required for injunctive relief
nor has t here been any showi ng that an award of noney danages woul d
not be adequate to conpensate it for the harm suffered.
Plaintiff's nmotion for prelimnary injunction shall therefore be
denied in accordance wth the followng |egal conclusions and
attached order.?®

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the subject matter and
the parties to this action pursuant to 28 U. S.C. 8§1332.
2. Plaintiff has failed to prove to this Court that

Def endant has used Prudenti al confidential custoner information to

% |Insofar as this Court finds that the threshol d el enent

for an award of injunctive relief has not been satisfied, we see
no need to analyze the remaining elenents of the prelimnary
i njunction test.
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di vert former Prudential custoners to Allstate for his ow benefit.

3. Plaintiff has failed to prove to this Court that
def endant has solicited his former Prudential custonmers to convert
their Prudential insurance policies to Allstate.

4, Plaintiff has failed to prove that it islikely to suffer
i medi ate, irreparable harmif the Defendant is not enjoined from
usi ng Prudential's custoner files, cards and ot her information and
soliciting and diverting Prudential custoners.

5. The plaintiff has failed to prove that no adequate | egal
remedy is available to renedy the injury which it has suffered as
a result of defendant's actions.

6. An award of prelimnary injunctiverelief toPlaintiff is
not warranted based on the evidence presented.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE PRUDENTI AL | NSURANCE COMPANY : CIVIL ACTI ON
OF AVERI CA :

Vs. : NO. 97- 4163
THOMAS M STELLA

ORDER
AND NOW this day of February, 1998, upon
consideration of Plaintiff's Motion for Prelimnary I njunction and
t he evi dence and argunents presented, it i s hereby ORDERED t hat t he
Motion is DEN ED.

BY THE COURT:

J. CURTI S JOYNER, J.
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