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VEMORANDUM

RAYMOND J. BRODERI CK, J. FEBRUARY 9, 1998

In the Court's Menorandum of April 5, 1985 approving the
settlenment of this class action and the entry of a consent
decree, it was optimstically declared that "The concl udi ng
chapter of this litigation is at hand." It was therefore with
great regret that on March 28, 1994 the Court was required to
find, after a hearing, that defendants Comonweal t h of
Pennsyl vani a (" Commonweal t h") and the County of Phil adel phia

(" Phil adel phia") were blatantly failing to provide Pennhur st



cl ass nenbers from Phil adel phia with mninmally adequate
habilitation and protection fromharmin violation of the 1985
Court Decree. Rather than inposing fines, however, the Court
ordered the Conmonweal th and Phil adel phia to use their resources
to make certain that each class nmenber received the habilitation
and protection mandated by the Decree. The Court also set forth
conti ngent coercive fines of at |east $5,000 per day in the event
that the Conmmonweal th and Phil adel phia failed to renedy their
substanti al non-conpliance by the deadlines inposed by the Court.
In the spring of 1994, the Court appointed a Special Master
to oversee and report to the Court concerning the actions to be
t aken by the Commonweal th and Phil adel phia to renmedy their
contenpt. The Special Mster has perforned in an outstanding
manner by achi eving the cooperation of both the Commonweal th and
Phi | adel phia to bring about the changes necessary to provide
Phi | adel phia class nmenbers with the habilitati on mandated by the
Court Decree. The Court has not had to inpose any fines or
penalties in order to achieve conpliance. |ndeed, over the past
four years the Conmmonweal th and Phil adel phi a have nmade
significant strides towards fulfilling their obligations under
the 1985 Court Decree and the 1994 Contenpt Order. A "Quality
Assurance Plan" to assure that class nenbers receive adequate
habilitation in the conmmunity is nowin place. Plans for health
care, enploynent, and investigation of abuse and other incidents
are also in place. There is no doubt that Phil adel phia cl ass

menbers are better off as a result of these efforts.
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After review ng the Coomonweal th's and Phil adel phia's record
of conpliance since 1994 and the Special Master's recent reports
to the Court, the Court has determ ned that the O fice of the
Speci al Master should be phased out. At the behest of the Court,
t he Special Master has submtted a proposed schedul e and
nmet hodol ogy for termnating his supervision. The Commonwealth
and Phi | adel phi a have responded that they are fully commtted to
working with the Special Master to achi eve substantial conpliance
with the Court's Orders by June 30, 1998. The defendants' recent
commtnent to their obligations to the Pennhurst class is
mar kedly different from 1994, when the Court found themin
contenpt. The Court wel conmes a speedy conclusion to the
participation of the Court and the Special Mster in nonitoring
t he Commonweal th's and Phil adel phia's efforts to achieve
substantial conpliance with the 1985 Court Decree.

Al t hough the Court has previously stated that it intended to
concl ude the Special Master's supervision on Decenber 31, 1997,
the Court agrees that a few nore nonths are necessary for the
Speci al Master to conduct a conprehensive individual review of
approxi mately 110 randomy sel ected class nenbers in order to
det erm ne whet her the Commonweal th's and Phil adel phia's efforts
to achi eve substantial conpliance are actually providing each
Phi | adel phia cl ass nmenber with the habilitation, training, and
care mandated by the 1985 Court Decree. By Oder dated today,
the Court will direct the Special Mster to conduct this review

and to submt a report of his findings to the Court by June 30,
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1998. The Court is hopeful and confident that the Speci al
Master's final review in the upcom ng weeks will reveal few, if
any, deficiencies. Accordingly, it is the plan of this Court

t hat on about June 30, 1998, the Court will rule that the
Commonweal t h and Phil adel phia are in substantial conpliance with
the 1985 Court Decree and are purged of all contenpt determ ned
inthis Court's Order of March 28, 1994.

BACKGROUND

This action began in 1974 with the filing of a class action
seeking to vindicate the constitutional and federal and state
statutory rights of persons with nental retardation at Pennhur st
State School and Hospital ("Pennhurst") in Spring Cty,
Pennsyl vani a, approximately thirty mles northwest of
Phi | adel phia. The menbers of the Pennhurst class are persons
with nental retardation who resided at Pennhurst on or after My
30, 1974. As this Court has stated nunerous tinmes over the
years, nental retardation is an inpairnent in |earning capacity
and adaptive behavior which is wholly distinct from nental
illness. Mental retardation is not a violation of the |aw
Being nentally retarded does not nmake juveniles or adults
dangerous to society. Mental retardation is not a disease.
However, wth proper habilitation in the community, the |evel of
functioning of every person with nental retardation can be
inproved. "Habilitation" is a termof art used to refer to the

education, training, and care which will help those with nental
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retardation achi eve their nmaxi num devel opnent.

The Court has reviewed the history of this litigation in
several opinions over the years. See, e.q9., 154 F.R D. 594 (E. D
Pa. 1994); 784 F. Supp. 215 (E.D. Pa. 1992); 610 F. Supp. 1221
(E.D. Pa. 1985); 555 F. Supp. 1144 (E.D. Pa. 1983); 545 F. Supp.
410 (E.D. Pa. 1982); 446 F. Supp. 1295 (E.D. Pa. 1977). As
reveal ed by these opinions and by the official record, the
hi story of this case can be broken down into five separate
periods: (1) the trial, from1974 to 1978; (2) the appeals and
i npl ementation of relief, from1978 to 1984; (3) the class action
settl ement and consent decree, from 1984 to 1985; (4) the
contenpt proceedings, from 1987 to 1994; and (5) conpliance with
the contenpt order, from 1994 to the present. Each period wl]l

be revi ewed bel ow.

A The Trial (1974-1978)

On May 30, 1974, the plaintiffs brought a class action on
behal f of residents of Pennhurst, a state institution founded in
1908 and dedi cated by the Pennsylvania Legislature on June 12,
1913 to the "segregation ... of epileptic, idiotic, inbecile or
f eebl e-m nded persons.” In 1975, the United States of America
intervened as a plaintiff. Also in 1975, the Pennsylvania
Association for Retarded Citizens (fornmerly "PARC' but now "The
ARC- PA") and additional class representatives intervened as
plaintiffs. Named as defendants were Pennhurst; the

superi ntendent and various enpl oyees of Pennhurst; the
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Pennsyl vani a Departnent of Public Wl fare; and various officials
fromthe state and counties of Bucks, Chester, Del aware,

Mont gonmery, and Phi |l adel phia responsi bl e for supervising the
Commonweal th's and the counties' nental retardation prograns. On
Novenber 26, 1976, the Court certified the case as a cl ass
action, the definition of which was | ater anended to include all
persons with nental retardation who resided at Pennhurst on or
after May 30, 1974.

Plaintiffs claimed that their institutionalization at
Pennhurst violated their constitutional rights under the First,

Ei ghth, Ninth and Fourteenth Anmendnents to the United States
Constitution, as well as their rights under the foll ow ng federal
and state statutes: the Rehabilitation Act of 1973, § 504
(current version at 29 U S.C. 8 794 (1985)); the Devel opnentally
Di sabl ed Assistance and Bill of R ghts Act of 1975, § 111
(current version at 42 U.S.C. 8 6009 (1995)); and the

Pennsyl vani a Mental Health and Mental Retardation Act of 1966, 8§
201, 50 P.S. 8 4201 (Purdon's 1969). Plaintiffs sought damages
and broad equitable relief, including individualized habilitation
and the relocation of all class nmenbers from Pennhurst into their
communi ti es.

At the time of the lawsuit there were approxi mately 1,230
persons with nental retardation at Pennhurst, reduced froma high
of nearly 4,000 in the early 1960s. The average age of Pennhur st
residents was thirty-six, and their average stay at the

institution was twenty-one years. Staff nunbered approxi mately
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1,500. Despite inprovenents in the 1960s and early 1970s,
Pennhurst was typical of large, isolated state residenti al
institutions for persons with nental retardation. Forty-three
percent of Pennhurst residents had no famly contact within the
past three years. Residents slept in |large, overcrowded wards,
spent their days in |large day roons, and ate in |arge group
settings. There were few prograns designed to increase their
skills.

On Decenber 23, 1997, after a thirty-two day trial, this
Court issued findings of fact and concl usions of |aw which found
that the defendants had violated the constitutional and statutory
rights of Pennhurst class nenbers by failing to provide themwth
mnimally adequate habilitation in the | east restrictive

envi ronnent . Hal derman v. Pennhurst State School & Hospital , 446

F. Supp. 1295, 1313-1324 (E.D. Pa. 1977) (subsequent history
omtted). Testinony had reveal ed that Pennhurst provided such a
dangerous, mserable environment for its residents that many of
them actual ly suffered physical deterioration and intell ectual
regression during their stay at the institution. [|d. at 1308 &
1318. I ndeed, none of the defendants disputed that Pennhurst as
an institution was inappropriate and i nadequate for the
habilitation of persons with nental retardation, and that its
residents should be educated, trained, and cared for in their
communi ties. The defendants insisted, however, that the
Conmmonweal th be permtted to cl ose Pennhurst and place the

residents in the conmunity at its own pace. 1d. at 1313.

v



The Court issued five holdings, in effect giving the Court
of Appeal s several reasons for upholding its decision. First,
the Court held that Pennhurst residents had a constitutional
right to be provided with mninmally adequate habilitation in the
| east restrictive environnment consistent wth their habilitative
needs, and that the Commonweal th and five county defendants had
violated this right. 1d. at 1314-20. Second, the Court held
that the defendants had viol ated class nenbers' right to be free
from harm because they had been physically abused, injured, and
i nadequat ely supervised. 1d. at 1320-21. Third, the Court held
that persons with nental retardation have a constitutional right
under the equal protection clause of the Fourteenth Amendnent to
non-di scrimnatory habilitation, and that Pennhurst residents
were being segregated in an institution that was not only
separate, but also not equal. 1d. at 1321-22. Fourth, the Court
hel d that the defendants had viol ated class nenbers' state
statutory right to mninmally adequate habilitation under the
Pennsyl vani a Mental Health and Mental Retardation Act of 1966, 8§
201, 50 P.S. § 4201 (Purdon's 1969). 1d. at 1322-23. Finally,
the Court held that the defendants had viol ated cl ass nenbers’
federal statutory right to non-discrimnatory habilitation under
Section 504 of the Rehabilitation Act of 1973 (current version at
29 U.S.C. § 794 (1985)). I|d. at 1323-24.

In fashioning a renedy, the Court determ ned that there was
no basis for awardi ng noney damages because testinony had shown

that, for the nost part, the people responsible for running
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Pennhur st were dedi cated enpl oyees faced with overwhel m ng staff
shortages and institutional inadequacies. On March 17, 1978, the
Court issued an injunctive relief order requiring the defendants

to provide, inter alia, each class nenber with mninmally adequate

habilitation according to an individualized habilitation program
Id. at 1326-29. The Court al so appointed a Special Mster to
noni tor conpliance and to oversee the orderly transition of class
menbers from Pennhurst into suitable community Iiving

arrangenents.

B. The Appeals and Inplenentation of Relief (1978-1984)

A |l engthy appeal process followed, a sunmary of which is
provided in this Court's Menorandum of April 5, 1985, Halderman
V. Pennhurst State School & Hospital , 610 F. Supp. 1221, 1225-26

(E.D. Pa. 1985). Briefly, the defendants appealed to the United
States Court of Appeals for the Third Grcuit, which
substantially affirmed this Court's relief order on the basis of
t he Devel opnental |y Di sabl ed Assistance and Bill of Rights Act, §
111 (current version at 42 U.S.C. § 6009 (1995)). Hal der man v.

Pennhurst State School & Hospital, 612 F.2d 84 (3d G r. 1979) (en

banc). On the first appeal to the United States Suprene Court,
the Suprenme Court reversed and remanded for consideration of the
statutory and constitutional issues decided by the trial court.

Pennhurst State School & Hospital v. Halderman, 451 U.S. 1, 101

S. &. 1531, 67 L.Ed.2d 694 (1981). On renmand, the Court of

Appeal s again affirnmed, this tine on the basis of the
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Pennsyl vania Mental Health and Mental Retardation Act of 1966, 50
P.S. 88 4101-4704 (Purdon's 1969). Halderman v. Pennhurst State

School & Hospital, 673 F.2d 647 (3d G r. 1982) (en banc). After

hearing argunent on two separate occasions, the Suprene Court
reversed, ruling five to four that the El eventh Anendnent barred
a federal court fromordering prospective injunctive relief

agai nst state officials on the basis of violations of state |aw,
even where the state | aw clains had been properly brought into

the federal court under pendent jurisdiction. Pennhurst State

School & Hospital v. Halderman, 465 U.S. 89, 104 S. C. 900, 79

L. Ed.2d 67 (1984). The Suprenme Court remanded the case to the
Court of Appeals a second tine for consideration of the federal
statutory and constitutional issues.

It is with fond nenory that this Court recalls Justice
Stevens' dissent, with whom Justices Brennan, Mrshall and
Bl ackmun j oi ned. Justice Stevens wote:

This case has illumnated the character of an
institution. The record denonstrates that the
Pennhurst State School and Hospital has been operated
in violation of state law. In 1977, after three years
of litigation, the District Court entered detailed
findings of fact that abundantly support that
conclusion. In 1981, after four nore years of
litigation, this Court ordered the United States Court
of Appeals for the Third Grcuit to decide whether the
| aw of Pennsyl vani a provi des an i ndependent and
adequat e ground whi ch can support the District Court's
remedi al order. The Court of Appeals, sitting en banc,
unani nously concluded that it did. This Court does not
di sagree with that conclusion. Rather, it reverses the
Court of Appeals because it did precisely what this
Court ordered it to do; the only error commtted by the
Court of Appeals was its faithful obedience to this
Court's conmand.
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Pennhurst, 465 U S. at 126, 104 S. C. at 922.

Between this Court's initial decision in 1977 and the
Suprenme Court's second opinion in 1984, this Court issued twenty-
t hree published opinions and hundreds of orders inplenenting its
original injunctive relief order. The Court denied several
notions by the defendants to stay its judgnent pending the
appeals. See, e.qg., 526 F. Supp. 409 (E.D. Pa. 1981); 451 F.
Supp. 233 (E.D. Pa. 1978). On June 30, 1978, the Court appointed
the first Special Master in this case, Robert H Audette, who
served until Decenber 8, 1978 when he was replaced by Carla S.
Morgan. Ms. Morgan served until the Ofice of Special Mster was
cl osed on Decenber 31, 1982. Haldernman v. Pennhurst State Schoo

& Hospital, 545 F. Supp. 410 (E.D. Pa. 1982). Pursuant to the

Third Crcuit's mandate, this Court al so appointed an inparti al
Hearing Master, Mchael S. Lottman, to nmake individual placenment
determ nations for class nenbers or their famlies who contested
their renmoval from Pennhurst. M. Lottman served from April 24,
1980 until the Ofice of the Hearing Master was closed on Apri
30, 1985.

The Commonweal t h opposed the operation and fundi ng of the
masters' offices. Initially, the Comonwealth paid the costs of
the masters' officers for fiscal years 1978-79, 1979-80, and
1980-81. However, the Commonweal th deliberately refused to
provide full funding for fiscal year 1981-82. On August 25,
1981, after appropriate hearings, the Court found the

Commonweal th in contenpt for failing to nmake the required nonthly
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paynents for the masters' offices. Halderman v. Pennhurst State

School & Hospital, 533 F. Supp. 631 (E.D. Pa. 1981). The Court

reiterated its finding, previously affirnmed by the Court of
Appeal s, that the masters' offices were needed to nonitor
conpliance with the Court's Orders and to oversee the orderly
transfer of class nmenbers from Pennhurst into community Iiving
arrangenents. The Court levied fines of $10,000 per day for each
day the Commonweal th refused to conply with the Court's Orders
funding the masters' offices. Throughout 1981, the Commonweal t h
chose to remain in contenpt but paid the fine of $10,000 each
day. Finally, the Court purged the Comonweal th of contenpt in
view of the fact that the state had paid fines totaling nore than
$1.2 mllion, an amount in excess of what was needed to fund the

masters' offices. Hal derman v. Pennhurst State School &

Hospital , 533 F. Supp. 641 (E.D. Pa. 1982).

The county defendants also struggled to conply with the
Court's Orders. Placenent of class nenbers from Pennhurst into
community living arrangenents was occurring at a very sl ow pace.

Hal derman v. Pennhurst State School & Hospital , 555 F. Supp

1144, 1145 (E.D. Pa. 1983). In the first two years after the
Court's judgnent, the popul ati on of Pennhurst declined by |ess

t han 200 residents. |d. at 1153. Thus, on March 2, 1981, al nost
three years after the Court had issued its first injunctive
relief order, the Court was conpelled to enter an order nmandati ng
the community placenent of sixty-one Pennhurst residents by June

30, 1981 and anot her 350 residents by June 30, 1982. The Court
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arrived at these nunbers fromthe defendants' own proposals.
Nevert hel ess, sone of the defendants still failed to conply with
this nost recent order. On Septenber 11, 1981, after appropriate
hearings, the Court found defendants Bucks County, Del aware
County and Montgonery County in contenpt for failing to make

their initial placenents by June 30, 1981. Halderman v.

Pennhurst State School & Hospital, 526 F. Supp. 414 (E.D. Pa.

1981). The Court declined to inpose fines, however, since the
counti es had achi eved substantial conpliance with the March 2nd
Order after a flurry of activity inmediately follow ng the

contenpt hearing. 1d. at 422.

C. The Settlenment and Court Decree (1984-1985)

In 1984, while the case was pendi ng before the Court of
Appeal s for the third tine after the Suprenme Court's remand, the
parties entered into settlenent negotiations. On July 12, 1984,
W th assistance fromthe Honorabl e Max Rosenn of the Third
Circuit Court of Appeals, the parties executed a "Final
Settl enent Agreenent." The Court of Appeals remanded the case to
this Court for consideration of the class action settl enent
pursuant to Rule 23(e) of the Federal Rules of Civil Procedure.

This Court reviewed and approved the settlenent and entered

a consent decree on April 5, 1985. Halderman v. Pennhurst State

School & Hospital, 610 F. Supp. 1221 (E.D. Pa. 1985) (the "Court

Decree"). At that tine, there were approximately 435 residents

remai ni ng at Pennhurst, conpared to 1,154 residents when the
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Court issued its first injunctive relief order on March 17, 1978.
Id. at 1226. Under the terns of the settlenent, the Commonweal t h
agreed that it would close Pennhurst by July 1, 1986. In
addition, the Court Decree requires the Commonweal th and county
defendants to provide conmmunity |iving arrangenents to class
menbers, together with such services as are necessary to provide
themwith mninmally adequate habilitation. The Court Decree also
requires the defendants to devel op and provi de each class nenber
wth a witten habilitation plan, fornulated in accordance with
prof essi onal standards; to provide each class nenber wth an

i ndi vidualized habilitation programwhich is reviewed annually;
and to permt each class nenber and his famly or guardian to be
heard in connection with his or her program The Court Decree
further mandates that the defendants nonitor the services and
prograns provided to class nenbers and take corrective action
when necessary.

Two ot her provisions of the settlenent agreenent are worthy
of note. First, the agreenent provided that upon its approval,
the functions of the Hearing Master would be discontinued. |[d.
at 1228. In place of the Hearing Master, the Commonweal th agreed
to retain an independent retardation professional, WIIliamA.
McKendry, to review class nenbers' individual habilitation plans.
Second, the settlenent provided that the definition of the
plaintiff class would be anended to include only persons who had
resi ded at Pennhurst on or after May 30, 1974, when the |awsuit

was comrenced. Persons who had been on the waiting list for
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pl acenent at Pennhurst (and who had not received any habilitative
servi ces under previous order of the Court), as well as persons
who m ght have been placed at Pennhurst, were no |onger included
in the plaintiff class, and their clainms were dism ssed w thout
prej udi ce pursuant to Rule 41 of the Federal Rules of Cvil
Procedur e.

The Court had no hesitancy in approving the settl enent
agreenent as fair, adequate, and reasonable. O a total of 6,671
notices provided to class nenbers and their famlies, only fifty-
three objections were submtted prior to the Court's hearing on
Septenber 25, 1984. 1d. at 1229. There were two broad
categories of objections. One group of objections were filed on
behal f of persons on the Pennhurst waiting Iist, who contested
the redefinition of the plaintiff class to exclude them The
Court found that, over the course of the litigation, it had
becone apparent that the waiting list included the nanmes of many
persons who were not seeking habilitative care in facilities
provi ded by the defendants. The Court found that the el even-
year-old Pennhurst waiting list had outlived its useful ness. 1d.
at 1231. The other set of objections, famliar to the Court by
that point in time, were fromfamly nenbers of Pennhur st
residents who objected to the relocation of their relatives from
Pennhurst into the comunity. These famlies expressed concern
about their | oved ones leaving "fam |iar surroundings.”" The
Court, however, ruled that class nenbers could be transferred

with little disruption by enploying a systemof pre-transfer
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visits so that class nenbers becane famliar with their new
surroundi ngs.

In approving the parties "Final Settlenent Agreenent” and
entering the consent decree, the Court optimstically decl ared
that "The concluding chapter of this litigation is at hand." 1d.

at 1222.

D. The Contenpt Proceedi ngs (1987-1994)

Pennhurst State School and Hospital finally closed on
Cct ober 27, 1987. Even before the institution closed, however,
the plaintiffs filed a notion for contenpt and enforcenent of the
Court Decree entered just two years earlier. Additional notions
followed, culmnating in the Court finding in 1989 and again in
1994 that the Commonweal th and three of the five defendant
counties were in contenpt. During this period, the Court was
al so required to rebuke three separate attenpts by the
Commonweal th to avoid its obligations under the 1985 Court
Decr ee.

On August 28, 1989, the Court issued its first contenpt
ruling, finding that Del aware County, Montgonery County, and the
Conmmonweal t h of Pennsyl vania were not in substantial conpliance

with the Court Decree. Hal derman v. Pennhurst State School &

Hospital , 1989 W. 100207 (E.D. Pa. Aug. 28, 1989). Plaintiff-
intervenor The ARC-PA had initiated the contenpt proceedings wth
the filing of two notions on March 24, 1989, subsequently joined

by the other plaintiffs. After four days of hearings in the
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sumrer of 1989, the Court found Del aware County and the
Commonweal th in contenpt because sixty-eight of the 191 cl ass
menbers from Del aware County were not being provided with the
habilitative services mandated by the Court Decree. These cl ass
menbers were being housed in large facilities, did not have

i ndi vidual habilitation plans, or were receiving i nadequate

habi litation and case managenent services. The Court also found
Mont gonery County and the Commonweal th in contenpt because six of
200 cl ass nenbers from Montgonery County were not being provided
with the required habilitative services.

Recogni zing that there had been nore than 1, 200 cl ass
menbers at Pennhurst when the action was commenced, the Court
declined to inpose sanctions agai nst any of the defendants.
Enpirical studies over the years showed that the majority of
cl ass menbers had achi eved substantial gains in their life skills
as a result of the defendants' actions under the Court's Orders.
Thus, the Court determ ned that the Commonwealth and the two
county defendants shoul d be given additional time to achieve
substantial conpliance with the 1985 Court Decree. The Court
ordered the Commonweal th and the counties to renmedy their
violations by March 1, 1990, and directed themto submt nonthly
reports on their progress.

The Third Crcuit affirmed. Hal der nen v. Pennhurst State

School & Hospital, 901 F.2d 311 (3d Gr. 1990). Before the Third

Crcuit, the Coormonweal th argued that this Court's jurisdiction

had expired under the terns of the Court Decree before the Court
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issued its contenpt findings. The Comonweal th further argued
that the requirenents inposed by the Court Decree were only nora
rather than |l egal obligations. Finally, the Comobnweal th argued
that it was not liable for the counties' non-conpliance because
the Decree only required it to nonitor conpliance, and al so
because state | aw pl aced responsibility for community pl acenents
on the counties. The Court of Appeals rejected each argunent.
The Third Grcuit agreed with this Court that the jurisdictional
terns of the Decree specified only the cessation of "active
supervision," after which this Court would "sinply resort to the
usual continuing jurisdiction that courts routinely exercise over
their injunctions.” |d. at 320. Furthernore, the Third Grcuit
determ ned that the settlenment clearly referred to the
obligations it inposed as "orders of the Court,"” not ethical
commands. The Court of Appeals also agreed with this Court that
the Commonweal th was jointly responsible with the counties for
provi ding conmunity services under the Decree, and that the
Commonweal th''s nonitoring responsibilities included not only
keeping track of the counties' conpliance but al so taking
corrective action when necessary. 1d. at 322-23.

Soon after the 1989 contenpt proceedi ngs, the Commonweal th
made another attenpt to avoid its obligations under the 1985
Court Decree. On August 19, 1991, the Commonwealth filed a
notion to vacate the Court Decree, asserting that devel opnments in
constitutional |aw and federal statutory rights had underm ned

the |l egal predicates for the Decree. This Court denied the
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nmoti on. Hal derman v. Pennhurst State School & Hospital , 784 F.

Supp. 215 (E.D. Pa. 1992). @uided by the then-recent Suprene

Court decision in Rufo v. Innmates of Suffolk County Jail , 502

U S 367 (1992), the Court determ ned that the Conmonweal th, as
the party seeking nodification of an institutional reform consent
decree, had failed to carry its burden of establishing a
significant change in factual conditions or |aw which warranted
revision of the Decree. Halderman, 784 F. Supp. at 224. The
Court also found that there was no basis in law or equity for
nodi fyi ng the Decree, since several Pennhurst class nenbers were
still not receiving the services mandated by the Decree. The

Third Crcuit affirnmed. Hal derman v. Pennhurst State School &

Hospital, No. 92-1186 [977 F.2d 568 (Table) ] (3d Gr. Sept. 11,
1992) .

Having failed in 1989 and again in 1992 to avoid its
obl i gati ons under the Decree, the Commonweal t h enbarked on yet
another attenpt with the filing of a notion on May 5, 1993. This
time, the Cormmonweal th contended that the El eventh Anendnent
required this Court to dismss all plaintiffs except the United
States fromthe action. This would have renoved those parties
directly affected by the Cormonweal th's actions. The Court
denied the notion, noting with dismay that it was just another
attenpt to delay full conpliance with the settlenent which the
Conmmonweal t h had knowi ngly and willingly entered eight years

earlier. Hal derman v. Pennhurst State School & Hospital , 834 F.

Supp. 757, 759 (E.D. Pa. 1993). The Court found that the
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Commonweal t h had "unequi vocal |y expressed” its consent both to
suit and to be bound by the Court Decree. Id. at 763. The Court
al so rejected the Commonweal th's contention that class nenbers
were no longer entitled to care just because Pennhurst had
finally been closed. |1d. at 766. No appeal was taken.

Finally, on March 28, 1994, the Court issued its nost recent
contenpt order, finding that the Commonweal th and Phil adel phi a
had deliberately violated their obligations under the 1985 Court

Decr ee. Hal derman v. Pennhurst State School & Hospital , 154

F.R D 594 (E.D. Pa. 1994). Plaintiff-intervenors The ARC PA had
initiated the contenpt proceedings in Novenber, 1987 agai nst
Phi | adel phi a County. Later, the other plaintiffs joined in the
notion, and the Commonweal th was added as a defendant upon
Phi | adel phia's request. The Court granted several continuances
to allow the parties to work out a settlenent. Shortly after the
filing of the notion, Phil adel phia agreed to the appoi ntnent of
an expert team but negotiations failed. Then, in My, 1990, the
parties agreed to the appointnent of the third Special Mster in
this case, Dr. Sue Gant, for the purpose of review ng
Phi | adel phia's nental retardation prograns. Dr. Gant filed a
report wwth the Court in February, 1991 detailing nunerous
i nstances of nonconpliance, and the Court set a hearing date on
the contenpt notion for June 13, 1991. |[d. at 598.

Prior to the hearing, the parties again announced that they
wanted tinme to settle the contenpt notion. The parties proposed

devel opi ng a conprehensive plan that would restructure
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Phi | adel phia's nental retardation prograns to provide the

habi litative services mandated for Pennhurst class nenbers to al
Phi | adel phia residents with nental retardation. 1d. at 599.

Al though this Court's jurisdictionis limted to Pennhurst class
menbers, the Court had no objection to the parties agreeing to
extend the services provided to class nenbers to all Phil adel phia
residents with nental retardation. In June, 1993, after two
years of work, the parties advised the Court that they had

devel oped such a plan. However, later that sumer their
agreenent broke down, and the Court set another hearing date.

The Court also directed the Special Master to update her
February, 1991 report and to testify at the contenpt hearing.

The Special Master's updated report concluded that the
Conmmonweal t h and Phi | adel phia were still not in conpliance with
the 1985 Court Decree. 1d. The Court held hearings over a
period of approximately nine days between Decenber 1 and Decenber
23, 1993. On the basis of the evidence presented at the
hearings, as well as the Special Master's reports, the Court
found that the Conmmonweal th and Phil adel phia were not in
substantial conpliance with the Court Decree. The Court's
findings of fact and conclusions of |law are detailed in the

Mermor andum of March 28, 1994. Hal der nen v. Pennhurst State

School & Hospital, 154 F.R D. 594, 599-610 (E.D. Pa. 1994).

In summary, the Court found that the Conmmonweal th and
Phi | adel phia had vi ol ated al nost every substantive requirenent of

the 1985 Court Decree. At least thirty-three and as nmany as
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fifty-five Pennhurst class nenbers from Phil adel phia stil

resided in large institutional settings. As many as 25 percent

of Phil adel phia class nenbers had no individual habilitation

pl an, and where a plan existed, it was not being properly

i npl emented. The Court also found that the Commobnweal th and

Phi | adel phia had failed to adequately nonitor class nenbers in

violation of the Court Decree. Approximtely one-third of

Phi | adel phia class nenbers | acked case managers, and many of

t hose who had been assigned a case nanager did not receive

regularly scheduled visits. Moreover, the defendants | acked an

accurate, up-to-date listing of all class nenbers from

Phi | adel phia. Finally, the Court found that the defendants had

failed to provide Philadel phia class nenbers wth adequate

medi cal and dental care. Many class nenbers were still being

excessively treated with psychotropic or anti-seizure

nmedi cations, and few class nenbers had a primary care physician.
In fashioning a renedial order, the Court once again

declined to inpose fines. The Court issued a contenpt order

requiring the Commonweal th and Phil adel phia to use their

resources to ensure that each class nenber received the

habilitation and protection from harm nmandated by the 1985 Court

Decree. The Court's order set forth fourteen affirmative

requirenments which the defendants had to neet by stated

deadl i nes, or be subject to fines of at |east $5,000 for each day

t hey remai ned i n non-conpliance.

Shortly after the Court issued its contenpt order, the Court
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appoi nted J. A. (Tony) Records of Takonma Park, Maryland to serve
as Special Master to oversee conpliance and inplenentation of the

affirmative requirenents in the Contenpt Oder. Hal der man v.

Pennhurst State School & Hospital, 1994 W 185024 (E.D. Pa. My

12, 1994). The parties jointly proposed that M. Records repl ace
the fornmer Special Master, Dr. Sue Gant, who had testified

agai nst the Conmmonweal th and Phil adel phia during the contenpt
proceedi ngs. Appointed as the fourth Special Master in this
action, M. Records has served from My 12, 1994 until the

present. He and his staff have perforned exceptionally well.

1. BENEFI TS TO PENNHURST CLASS MEMBERS AND ALL PERSONS W TH
MENTAL RETARDATI ON

The Pennhurst case has brought numerous benefits to the
plaintiffs in this class action as well as to other persons with
mental retardation throughout Pennsylvania and the country. The
Pennhurst litigation is widely credited with creating a general
awar eness that persons with nental retardation do have rights:
the right to be free from abuse and m streatnent, the right not
to be warehoused in institutions, and the right to receive
habilitation and training. 1In short, the Pennhurst case stands
for the principle that persons with nmental retardation have the
right to mninmally adequate habilitation in the | east restrictive
envi ronnment .

Pennhurst has served as a nodel for deinstitutionalization

litigation across the country. Between 1971 and 1996, there were
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seventy class action civil rights lawsuits filed on behal f of
persons with nental retardation or other devel opnental
disabilities. See Mary F. Hayden, "C ass-Action, Gvil R ghts
Litigation for Institutionalized Persons with Mental Retardation
and Ot her Devel opnental Disabilities: A Review," 21 Mental &
Physical Disability L. Rept. 411 (May-June 1997). Cases |ike

Pennhur st have involved the right to live in the | east
restrictive environnent; the right to adequate food, shelter
clothing, and nedical care; and the right to adequate training
and habilitation. Comenced in 1974, Pennhurst was the first
such action filed in Pennsylvania and anong the first eight cases
filed nationwde. |d. at 411 & 421-23.

The deinstitutionalization novenent has resulted in the vast
rel ocati on of persons with nental retardation out of |arge,
state-operated institutions |ike Pennhurst into snaller,
community facilities. |In Pennsylvania, fourteen of the twenty-
three large, state-operated institutions for persons wth nental
retardation have closed since 1976, and two nore are scheduled to
close in the next two years. See RW Prouty & K C. Lakin,

Resi dential Services for Persons with Devel opnental Disabilities:

Status and Trends Through 1996 30-31 (Table 1.12) (M nneapolis:

Uni versity of M nnesota Research and Trai ning Center on Community
Li ving, May 1997). Over the past twenty years, the nunber of
Pennsyl vani a residents receiving services for nental retardation
has remai ned at approximately 16,000, but the nunber residing in

institutions has dropped from9,870 in 1977 to 3,164 in 1996.
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Id. at 170. The percentage of children in these institutions has
al so declined, from 23 percent in 1977 to less than 1 percent in
1996. 1d. Over the sane period, there has been a remarkabl e
shift to small, residential settings. Today, 9,827 Pennsyl vani a
residents with nental retardation |ive in hones of one to six
persons, conpared with only 1,078 in 1977. |d. Pennsylvania
ranks fourth in the country in this regard, after California,

M chi gan, and New York. 1d. at 55.

Nati onwi de, 131 of the 347 | arge, state-operated
institutions for persons wth nental retardation have cl osed as
of 1996, and another twenty-one are scheduled to close by the
year 2000. 1d. at 20 (Table 1.11). The popul ation of persons in
these institutions has also declined, froman all-tinme high of
194, 650 persons in 1967, to 151,532 persons in 1977, to 59, 936
persons in 1996, or 26 percent of the 1967 total. 1d. at 13 & 14
(Table 1.7). Correspondingly, the nunber of persons with nental
retardation living in small, residential settings of one to six
persons has junped to 172,294 persons in 1996, conpared with only
20,400 in 1977. 1d. at 70 (Figure 2.5).

In the Pennhurst action, this Court has received enpirical
evi dence that class nenbers are better off in alnbst every way
si nce | eaving Pennhurst and receiving individualized habilitation
in the community. [In 1985, when the Court approved the parties’
settl enent agreenment, the Court sunmmarized the results of a five-
year |ongitudinal study comm ssioned by the U S. Departnent of

Heal th and Human Servi ces which specifically tracked the progress
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of Pennhurst residents under this Court's Orders. The study
nmeasur ed Pennhurst class nenbers' relative growh and devel opnent
in the institution vs. the comunity, and assessed the inpact of
deinstitutionalization on their famlies.

As sunmmarized in the Court's Menorandum of April 5, 1985,
the study's findings were truly renarkabl e:

1. For mer Pennhurst residents showed significantly

faster devel opnental growh in community living

arrangenents ("CLAs") than they did 