IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M LTON THOVAS : AViL ACTI ON
V.
NO 97-3995
UNI VERSAL AMVERI CAN MORTGAGE, and : NO 97-4001
EDWARD SPARKMAN, Trustee : NO 97-4123
: NO. 97-5048

VEMORANDUM AND ORDER

Norma L. Shapiro, J. February 6, 1998
M I ton Thonas, debtor, appeals fromorders of the United

St at es Bankruptcy Court in these four related actions

consol idated for appeal. The Bankruptcy Court’s decisions were
correct, and the orders will be affirnmed.
BACKGROUND

M Iton Thomas (“Thomas”) and Diane Wllians (“WIllians”),
co-owners of real property located at 7003-7005 A d York Road,
Phi | adel phia (“the prem ses”), nortgaged the property to
Uni versal Mortgage Conpany (“Universal”) in Septenber, 1981. The
nort gage principal was $34,850, with an interest rate of 16.5%
Two structures were |ocated on the prenm ses, one of which was
destroyed by fire on February 7, 1993. The insurance covered
both structures, so an insurance conpany check for $13,901. 38 was
i ssued to Universal, payee under the insurance policy, on Mrch
30, 1993. Thonmas filed suit against the insurance conpany to
coll ect nore on the policy.

On August 4, 1995, Thomas filed a voluntary petition for



bankruptcy under Chapter 13. This filing, Thomas’s fourth such
petition, stayed a sheriff sale schedul ed for August 7, 1995.
Under his bankruptcy reorgani zati on plan, Thomas decl ared norna
nont hl y expenses of $1,198.00, including his usual nortgage
paynent. In his bankruptcy petition, Thonmas decl ared the

nort gage obligation was approxi mately $70, 000, although he val ued
the property at $40,000 on the sane schedule. His petition
contenpl ated continued nonthly nortgage paynents to Universal.
He failed to nake any nortgage paynents between Septenber, 1995
and March, 1996, but foreclosure attenpts by Universal were
automatically stayed by the bankruptcy petition.

Thomas’ action against the insurance conpany resulted in an
addi ti onal insurance proceeds of $14,806.09; this anount was paid
to the Bankruptcy Trustee although it was conpensation for pre-
bankruptcy fire danmage. The total of the insurance paynents was
$28, 707. 47.

In March, 1996, Universal requested term nation of the
automatic stay and | eave to foreclose on its nortgage, because
Thomas had failed to conply with his Chapter 13 plan. On June 7,
1996, U.S. Bankruptcy Judge Bruce Fox accepted the Trustee’'s
inplicit suggestion that Thomas m ght be able to fornulate a
vi abl e plan for reorgani zation. Although Thomas’s three previous
Chapter 13 petitions had been di sm ssed, Judge Fox deni ed
Uni versal’s notion, but ordered the Trustee to distribute the
addi ti onal $14,806.09 in insurance proceeds to Universal and

applied to Thonmas' s prepetition debt.
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On August 2, 1996, Thomas filed an anmended plan requiring
nont hly paynments of $125.50. On January 9, 1997 Universal filed
anot her notion for relief fromstay; it was continued. On March
10, 1997, Thonas filed an objection to Universal’s claimto the
property.

On April 30, 1997, Thomas’ s objection was denied, and the
Trustee’s notion to dism ss Thomas’' s bankruptcy petition was
conti nued. The prem ses have fallen into disrepair. Based on
the advice of two experts and other evidence, the Bankruptcy
Court valued the property at $34,000. Universal’s secured
interest in the property was set at that anount, |ess an
approximate $5,000 City lien for razing expenses. Finding that
Universal’s interest was not adequately protected, the Bankruptcy
Court also granted Universal relief fromthe automatic stay. The
Bankruptcy Court ordered Thomas to anmend his Chapter 13 pl an,
convert to a Chapter 7 petition, or dismss the petition within
thirty days. Before the thirty day period had expired, Thomas
filed four separate notices of appeal to this court (civil action
#97- 3395, civil action #97-4001, civil action #97-4213, and civil
action #97-5048).

While this dispute over the prem ses was in progress, Thomas
had not been making child support paynents; Thomas' support
obligations were not included in his Chapter 13 petition or
schedules. In March, 1997, the Pennsylvania Departnent of Public
Wl fare sought reinbursenent for welfare paynents for Thonas’

children. After a hearing on paternity and support obligations,
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the Court of Common Pl eas had a wage attachnent filed. Thomas
had infornmed the court of his bankruptcy, but not that it was
under Chapter 13. Under Chapter 7, debtors can attach post-
petition wage incone; but under Chapter 13, post-petition wage
inconme is protected by the automatic stay. Wen this was brought
to the attention of the Philadel phia Court Adm nistrator, the
wage attachnment was pronptly vacat ed.

Thomas filed a notion in Bankruptcy Court to hold Court of
Common Pl eas officials and the Departnment of Public Welfare in
contenpt for issuing the attachnent order, and sought punitive
damages. The Bankruptcy Judge found “the wage attachnent was
i ssued inadvertently, and is being pronptly wi thdrawn.” (O der,
May 27, 1997, pp. 3), denied the contenpt notion and declined to
i npose punitive danmages. The Judge observed that the support
obl i gati ons shoul d have been included in Thomas's Chapter 13
petition.

Thomas, all egedly having nade i nprovenents to the prem ses
after the court’s valuation, clainmed renmuneration for services
rendered. He filed a notion to sell the property free and cl ear
of liens. Thonmas argued that any noney over and above the
secured liens should be paid to him as “opportunity
conpensation.”

Cvil Action No. 97-3995

Thomas contends that the Bankruptcy Court was in error in
granting Universal’'s requested relief fromthe automatic stay.

He al so asserts that Universal has received the equival ent val ue
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to which it was entitled.

Cvil Action No. 97-4001

Thomas chal | enges the Bankruptcy Court’s decision to
di stribute $14,806.09 to Universal. Thomas argues: 1) the
Bankruptcy Court’s decision the property is only worth $34, 000
proves Universal has received the equivalent value to which it
was entitled; 2) $14,806.09 should have been applied to
post petition secured debt, rather than prepetition debt; and 3)
since Universal received insurance proceeds in the anount of
$28, 707.47, it recovered all the proceeds to which it was
entitled.

Cvil Action No. 97-4213

Thomas contends the Bankruptcy Court incorrectly denied his
notion to hold Court of Conmon Pleas officials in contenpt, and
i npose punitive damages.

CGvil Action 97-5048

Thomas contends that he has the right to sell the property
free and clear of Universal’s lien, and the court’s valuation of
$34,000 Il ess a $5,000 razing lien (approximately $29, 000)
constitutes Universal’s entire claimin the property. He clains
the right to sell the property, pay Universal $29,000, pay the

City $5,000 for razing expenses, and retain the excess.

DI SCUSSI ON

St andard of Revi ew

In reviewi ng deci sions of a bankruptcy court, a district
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court applies different standards of review to questions of fact

and questions of law. Rule 8013 of the Rules of Bankruptcy

Procedure st ates:
on an appeal the district court . . . may affirm nodify, or
reverse a bankruptcy judge’'s judgnent, order, or decree or
remand with instructions for further proceedi ngs. Findings
of fact shall not be set aside unless clearly erroneous, and
due regard shall be given to the opportunity of the
bankruptcy court to judge the credibility of the w tnesses.
Fed. R Bankr. P. 8013.

When a bankruptcy judge’'s | egal conclusions are challenged, the

district court nmakes an i ndependent determ nation of the

applicable aw. Matter of Dunes Casino Hotel, 63 B.R 939, 944

(D.N.J. 1986).
Givil Action No. 97-3995

Thomas contends that the Bankruptcy Court was incorrect in
granting Universal relief fromthe automatic stay. Under 11
US C 8 362(d), a bankruptcy court may term nate an automatic
stay “for cause, including the |ack of adequate protection” of a
party’'s interest. 11 U.S.C. 8 362(d)(1) (1997).

The Bankruptcy Court’s determ nation of whether to vacate
the automatic stay will be overturned only for abuse of

discretion. In re Sonnax |l ndustries, Inc., 907 F.2d 1280, 1288

(2d Gr. 1990); Gbraltar Sav. v. LDBrinkman Corp., 860 F.2d

1275, 1285 n. 14 (5th Cr. 1988); Pursifull v. Eakin, 814 F.2d

1501, 1504 (10th G r. 1987); Stephens Industries, Inc. v.

McC ung, 789 F.2d 386, 391 (6th Cr. 1986); In re MacDonald, 755

F.2d 715, 716 (9th Cr. 1985); In re Holtkanp, 669 F.2d 505, 507

(7th Gr. 1982); In re Zeits, 1988 W. 220217 (E.D. Pa., Feb 29,
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1988) .

Thomas had failed to nmake paynents on the nortgage or for
i nsurance. The Bankruptcy Court found the secured portion of
Uni versal’s cl ai mwas $34, 000, |ess an approxi mate $5, 000 razing
lien of the Gty of Philadelphia. Thomas’'s Second Anended
Chapter 13 plan proposed fifty nonthly paynents of $125.50, a
total of $6,275.00. The Bankruptcy Court was correct that a plan
to pay a total of $6,275 did not adequately protect Universal’s
secured cl ai mof approximately $29, 000.

Thomas had the burden of showi ng his continued ownership of
the prem ses was necessary for a successful bankruptcy plan and
there was a reasonabl e possibility of successful reorganization

within a reasonabl e anount of tinme. See United Savi ngs Assoc. V.

Tinbers of Inwood Forest, 484 U. S. 365, 375-6 (1988). As the

Bankruptcy Court stated, even if the prem ses were worth only
$25, 000, as Thonmas argued, a nortgage in that anmount at 6% woul d
requi re paynents of $836.55 per nonth. Thomas has incone of
approxi mately $1, 200 per nonth, so he could not assure the court
there was a reasonabl e possibility he would be able to propose a
successful reorgani zation plan, or reorganize within a reasonable
anount of tinme. The Bankruptcy Court did not abuse its

di scretion in granting Universal relief fromthe automatic stay.

G vil Action No. 97-4001

Thomas contends the $14,806.09 in additional insurance
proceeds distributed to Universal should have been applied to

postpetition rather than prepetition secured debt. Thomas nust
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establish that: 1) the postpetition insurance proceeds received
for prepetition damages were property of Thomas’s bankruptcy
estate; and 2) the nortgage provisions requiring insurance
proceeds to be paid to Universal were overridden by Thomas’
bankruptcy petition.

Under 11 U.S.C. 8§ 1306(1), the property of Thonas’ estate
includes “all property [as defined in 11 U S.C. 8§ 541] that the
debtor acquires after the commencenent of the case but before the
case is closed, dism ssed, or converted to a case under Chapter
7, 11, or 12 of this title.” 11 U S.C 8§ 1306(1)(1997). Section
541 defines property very broadly, generally enconpassing “al
| egal or equitable interests of the debtor in property.” See 11

US C 8 541(a)(1l). See also U.S. v. Wiiting Pools, Inc., 462

U S 198, 203-5 (1983); In re Sacred Heart Hospital of

Norristown, 175 B.R 543, 549-50 (Bankr. E.D. Pa. 1994).

Thomas filed an action against the insurance conpany for
addi tional insurance proceeds prior to his bankruptcy petition.
“Numer ous cases have consistently held that hazard insurance
proceeds generated during the course of a bankruptcy case by
damage to a debtor’s property are thensel ves property of the

estate.” In re Jones, 179 B.R 450, 454 (Bankr. E.D. Pa. 1995).

The insurance proceeds becane property of Thomas’ bankruptcy
estate because they were recovered after his bankruptcy petition
was filed.

I ncl udi ng the additional insurance proceeds in the estate

did not entitle Thonmas to reduce the secured portion of his debt
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to nortgagee Universal. Under the Universal nortgage Thomas was
required to maintain property insurance. The nortgage stated,
“the insurance proceeds, or any part thereof may be applied by
the nortgagee at its option either to the reduction of the

i ndebt edness thereby secured, or to the restoration and repair of
the property damaged.” Universal had the option to apply the
funds to the nortgage debt or repair the structure. “[T]he owner
of an insurance policy cannot obtain greater rights to the
proceeds of that policy . . . by nerely filing a bankruptcy
petition.” In re Jones, 179 B.R at 455 (citing First Fidelity

Bank v. MAteer, 985 F.2d 114, 117 (3d Gr. 1993)). Thomas’
bankruptcy petition does not override the contractual provisions
of the nortgage agreenent. Universal could use the insurance
proceeds to reduce Thomas’ prepetition debt. The Bankruptcy
Court correctly ordered the insurance proceeds paid to Universa
and applied to the prepetition nortgage debt.

Thomas argues that the current secured value of the property
shoul d have been reduced by the insurance proceeds Universal
recovered for prepetition damage. The insurance proceeds were
paid to the nortgagee because fire damage reduced the property’s
val ue. The Bankruptcy Court determ ned the current value of the
damaged property was $34,000. This was the correct secured
portion of the Universal debt.

Civil Action No. 97-4213

Thomas contends the Bankruptcy Court incorrectly denied his

nmotion to hold Court of Common Pleas officials in contenpt, and
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shoul d have inposed punitive damages. To award punitive damages,
the court nust find “outrageous conduct,” defined as an act

i nporting not only actual damages but insult or outrage and
committed with a view to oppress or done in contenpt of Thomas’

rights. Klinger v. State Farm Mut. Auto. Insur. Co., 115 F. 3d

230, 235 (3d Gr. 1997).

The Court of Common Pl eas officials entered an order
attachi ng Thomas’' s wages because he had failed to fulfill his
child support obligations. Thomas had infornmed the officials of
t he bankruptcy petition, but not that it was under Chapter 13.
Under Chapter 13, post-petition wage incone is protected by the
automatic stay, but under Chapter 7, debtors can attach post-
petition wage incone. See 11 U S.C. §8 362(b)(2)(A(ii) and
(2)(B); see also 11 U.S.C. § 1306(a)(2). The conduct of the
officials woul d have been entirely appropriate if Thomas had
filed his bankruptcy petition bankruptcy under Chapter 7 instead
of Chapter 13,. Wen the error was brought to the attention of
the Court Adm nistrator of Pennsylvania, the attachnent was
pronptly vacated. The Bankruptcy Court found that “the wage
attachment was issued inadvertently and is being pronptly
w thdrawn.” (Order, May 29, 1997, at 3). This finding was not an
abuse of discretion, especially in light of Thomas’ failure to
informthe Court of Common Pleas that he filed under Chapter 13.
There was no outrageous conduct; punitive danmages were
i nappropriate. It is unnecessary to consider whether the

of ficials had El eventh Armendnment inmunity.
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Cvil Action No. 97-5048

In this action, Thomas appeal s the Bankruptcy Court’s
deci sion denying his petition to sell the property free and cl ear
of liens, and to keep any noney in excess of the clainms of
secured creditors.

Thomas had not proposed a plan specific enough to warrant
the sale of the prem ses. Before the Bankruptcy Court could
grant Thomas’ petition to sell the property, the petition nust
have contained certain comm tnents:

“The plan should specify the terns under which the debtor

proposes to market the property, including the listing price

and the length and comencenent date of the listing
agreenment. It also should incorporate a default remedy to
relieve the affected nortgagee(s) fromthe automatic stay,

if the sale does not close by the end of the proposed cure

period.”
In re Erickson, 176 B.R 753, 757 (Bankr. E. D. Pa. 1995).

If there is inadequate assurance that the creditor’s secured
claimw |l be satisfied “within a circunscribed, specified, and
‘reasonabl e’ cure period, the court cannot confirmthe plan.” [d.
Thormas’ notion nerely states that the “sale would realize the
full value of the hone,” but does not provide any of these
required details or assurances. The Bankruptcy Court’s refusal
to confirm Thomas’ plan was not an abuse of discretion, because
his so-called “plan” | acked the required specific plan of sale.

CONCLUSI ON

The deci sions of the Bankruptcy Court were correct in al

respects. There was no abuse of discretion in granting Universal

relief fromthe automatic stay. The decision to apply the fire
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i nsurance proceeds to Thomas’ prepetition debt was appropriate.
Not hol ding the Court of Common Pleas officials in contenpt or

i nposi ng punitive damages was correct. Denying Thomas’ notion to
sell the property free and clear of |iens was not an abuse of

di scretion. The decisions of the bankruptcy court wll be

af firned.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M LTON THOVAS . CVIL ACTI ON
V.
NO. 97-3995
UNI VERSAL AMVERI CAN MORTGAGE, and : NO. 97-4001
EDWARD SPARKMAN, Trustee : NO. 97-4123
: NO 97-5048

ORDER

AND NOWthis 6th day of February, 1998, upon consideration
of appellant’s four consolidated appeals fromthe U S. Bankruptcy
Court for the Eastern District of Pennsylvania, it is ORDERED
t hat :

The deci sions of the bankruptcy court are AFFI RVED.

Norma L. Shapiro, J



