IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N AHERN and LEE ANN AHERN, h/w, : CVIL ACTI ON

Pl aintiffs, :
V. : NO. 97-295

KENCOR, INC., J. DONALD KENNEDY

Rl CHARD KENNEDY, MAUREEN MJUEHSAM
and W LLI AM MJUEHSAM | ndi vi dual |y,
Jointly and Severally,

Def endant s.

VEMORANDUM

R F. KELLY, J. FEBRUARY 5, 1998

A non-jury trial on this matter was held on January 12,

1998. Pane v. RCA Corp., 868 F.2d 631, 636 (3d Cr.

1989) (holding there is no right to trial by jury in actions filed
under ERI SA § 502(a)(1)(A) or 8 502(a)(1)(B)). After considering
the testinony at trial and the exhibits, |I am making the
follow ng findings of fact and conclusions of |aw

l. FI NDI NGS OF FACT.

1. Def endant Kencor, Inc. (“Kencor”), an elevator repair
conpany, sponsored a pension plan for the benefit of its
enpl oyees. N.T. 1/12/98, at 7.

2. Def endant Maureen Muehsamis the treasurer of Kencor,
and was the Adm nistrator and naned Fiduciary of the Kencor
pension plan. N T. at 45.

3. Def endant Richard Kennedy is the president of Kencor.
N. T. at 44.

4. Def endant J. Donal d Kennedy is the vice-president of
Kencor. N T. at 44.



5. Def endant W1 Iliam Miehsamis the secretary of Kencor.
N. T. at 45.

6. Plaintiff, Kevin Ahern, was enpl oyed by Defendant
Kencor from Novenber 1979 to Novenber 1994 as an el evator
mechanic. N T. at 7.

7. Kevin Ahern contributed funds to Kencor's pension plan

in the foll ow ng anounts:

1991 - $2, 040.00
1992 - $2, 040.00
1993 - $1, 080. 00
1994 - zero

N.T. at 9; Br. in Support of Pls.' Clains for Paynent in Equity
at 1.
8. Kencor, through Maureen Muehsam reported contributions
to the pension plan fromKevin Ahern in the foll ow ng anmounts:
1991 - $1, 840.00
1992 - $200. 00

1993 - zero
1994 - zero
N.T. at 9.
9. A difference of $3,120.00 was nissing from Kevin

Ahern's contributions to the Kencor pension plan. Pls.' Resp. to
Defs." Mot. in Limne at 1.

10. On January 29, 1995, Kevin Ahern sent Maureen Miehsam a
witten request for: (1) the anobunt of his deposits into the

pensi on plan; (2) the balance of the pension plan; and (3) a copy



of the pension plan. Pls." Am Conpl. Ex. G N T. at 10.

11. Kevin and Lee Ann Ahern, husband and wife,
(“Plaintiffs”) filed two conplaints in the Chester County Court
of Conmon Pleas. Pls.' Resp. to Defs.' Mot. in Limne at 3.

12. In Kevin Ahern v. Kencor, Inc., No. 94-09488, Kevin

Ahern sought to recover wages and nedi cal benefits. Pls.' Resp.
to Defs.' Mot. in Limne at 3.

13. After a non-jury trial in Kevin Ahern v. Kencor, Inc.,

No. 94-09488, The Honorable Janes P. MacElree Il reached the
following verdict as to nedical benefits:
We find that the health care benefit [sic] for al
enpl oyees, including Plaintiff, was canceled in accordance
with D1 effective Novenber 1, 1993. W find Plaintiff did
not meet his burden of proof that any health care benefit
was due or was not paid to Plaintiff. The Plaintiff was
uncertain as to the amount of the per person deductible or
even if it had been nmet in any particular year.
Defs.' Mot. in Limne Ex. B
14. In Kevin Ahern v. Kencor, Inc., No. 94-09488, Plaintiff

was awar ded $1, 702. 31 pursuant to 43 P.C.S. A § 260.3 and
$1,500.00 in attorney's fees. Defs.' M. in Limne Ex. B

15. In Kevin Ahern v. J. Donald Kennedy, Richard Kennedy,

Maur een Muehsam and WI1liam Muiehsam No. 96-01118, Kevin Ahern

sought recovery of pension benefits. Pls.' Resp. to Defs.' Mt.
in Limne at 3.

16. Kevin Ahern v. J. Donald Kennedy, Richard Kennedy,




Maur een Miuehsam and WIliam Muiehsam No. 96-01118 was di smi ssed

by the Order of the Honorable Janmes P. MacElree Il dated October
9, 1996. Pls.' Resp. to Defs.” Mdt. in Limne Ex. C

17. In connection with the state court litigation, Kevin
Ahern received a conplete copy of the pension plan sonetine after
Cct ober 6, 1996, approximately 614 days after it was requested.
N.T. at 12.

18. Plaintiffs filed the instant cause of action on January
14, 1997 alleging that Kencor inproperly wthheld funds fromthe
pensi on plan, inproperly denied them nedical benefits, and failed
to provide themw th a copy of the pension and/or nedical plan in
viol ati on of the Enpl oyee Retirenment |Income Security Act of 1974
(“ERISA"). 29 U.S.C. § 1001 et seq. Pls." Am Conpl.

19. Pursuant to ERI SA 8§ 502(h), Plaintiffs properly served
a copy of the conplaint upon the Secretary of the Departnent of
Labor. 29 U . S.C. 8§ 1132(h); Br. in Support of Pls.' Clainms for
Payment in Equity at 2.

20. On May 14, 1997, the Departnent of Labor filed a

separate action agai nst Kencor entitled Alexis M Hernman,

Secretary of Labor, United States Departnent of Labor v. Mureen

Miehsam and Kencor, Inc., No. 97-3395, alleging breach of

fiduciary duties and dealing in prohibited transactions in
viol ation of ERI SA 88 404, 406. 29 U. S.C. 88 1104, 1106; Br. in
Support of Pls.' Cainms for Paynent in Equity at 2.

21. On July 17, 1997, the action brought by the Departnent

of Labor termnated with the entry of a consent judgnment by which



Def endants agreed to pay $5,989.48 as a civil penalty to the
Departnent of Labor and to pay $29,947.38 to the pension plan,
term nate the pension plan, and distribute its assets. Defs.
Mot. in Limne Ex. A

22. Pursuant to the consent judgnment Plaintiffs would
recei ve approxi mately $3,600.00, including interest, in pension
benefits. Defs.' Mt. in Limne Ex. A
1. CONCLUSI ONS OF LAW

23. The pension plan sponsored by Kencor is an “enpl oyee
pensi on benefit plan” withing the neaning of ERISA § 3(3). 29
U S.C. § 1002(3).

24. Plaintiffs filed this action to “recover benefits due
under the ternms of a plan,” specifically nedical and pension
benefits, pursuant to ERISA § 502(a)(1)(B). 29 U S.C. 8§
1132(a) (1) (B)

25. Plaintiffs filed this action to recover $61, 400.00 from
Maur een Muehsam for her failure, as nanmed Fiduciary, to provide
Kevin Ahern with a copy of the pension plan pursuant to ERI SA §
502(a)(1)(A). 29 U S.C 8§ 1132(a)(1)(A.

26. Maureen Miehsam as the plan Adm nistrator was required
to provide Plaintiff Kevin Ahern with a copy of the plan within
30 days of his request and, may, in the Court's discretion, be
hel d personally liable for up to $100.00 per day pursuant to
ERI SA 8§ 502(g)(1)(B). 29 U S.C § 1132(g)(1)(B).

27. The action brought by the Departnment of Labor did not

foreclose Plaintiffs frombringing suit in their individual



capacity. Secretary of Labor v. Fitzsinmmons, 805 F.2d 682, 688

(7th Gr. 1986); Donovan v. Cunningham 716 F.2d 1455, 1462 (5th

Cr. 1983), cert. denied, 467 U S. 1251 (1984); Picardi v.

Chi cago Truck Drivers, 581 F. Supp. 794, 799 (N.D. IIl. 1983).

28. Plaintiff Kevin Ahern is entitled to recover
approxi mat el y $3600 in pension benefits, including interest.
N.T. at 8.

29. Maureen Miuehsam shall imediately distribute to
Plaintiffs the balance of Plaintiff Kevin Ahern's pension plan
account, however, Plaintiffs shall be precluded fromrecovering
any sums pursuant to the consent judgnent entered into between
t he Departnent of Labor and Kencor Inc.

30. Conpetent state courts and federal district courts
share concurrent jurisdiction over actions filed pursuant to 29
U S C 8§ 1132(a)(1)(B). 29 U.S.C. § 1132(e).

31. The verdict reached in Plaintiffs' action filed in the

Court of Common Pl eas of Chester County, entitled Kevin Ahern v.

Kencor Inc., No. 94-09488, precludes this court fromre-

litigating the issue of Plaintiffs' entitlenment to unpaid nedical
benefits.

32. Plaintiffs alleged but failed to prove that Defendants
J. Donald Kennedy, Richard Kennedy or WII|iam Muehsam coul d be
held individually liable in this action.

33. Plaintiffs failed to prove that damages were incurred
due to Maureen Miehsamis failure to the provide themw th a copy

of the plan and, therefore, Plaintiffs are not entitled to any



damages pursuant to ERI SA § 502(a)(1)(A). 29 U S.C § 1132
(a)(1)(A); Shlonthik v. Retirenent Plan of Amal gamated |Ins. Fund,

502 F. Supp. 240, 245 (E.D. Pa. 1980), aff'd, 671 F. 2d 496 (3d
Cr. 1981).

34. Pursuant to ERI SA 8§ 502(g)(1), it is within the Courts
di scretion to award costs and attorney's fees to either party.
29 U.S.C. § 1132(Q).

35. The Third G rcuit has pronmulgated a five factor test to
determ ne whether or not attorney's fees should be awarded under

ERISA. Usic v. Bethlehem Mnes, 719 F.2d 670, 675 (3d G r

1983). Those factors are:
(1) the offending parties' culpability or bad faith;
(2) the ability of the offending party to satisfy an award
of attorneys' fees;
(3) the deterent [sic] effect of an award of attorneys' fees
agai nst the offending parties;
(4) the benefit conferred on nenbers of the pension plan as
a whol e; and
(5) the relative nerits of the parties' position.

Ellison v. Shenango Inc. Pension Bd., 956 F.2d 1268, 1273 (3d

Cr. 1992)(quoting Usic, 719 F.2d at 673).

36. | find that Plaintiffs clains conferred no benefit on
menbers of the pension plan as a whole and will have little
deterrent effect on the conduct of Kencor.

37. |1 also find that Kencor acted in bad faith by

i nproperly withholding Plaintiff Kevin Ahern's contributions to



the pension plan and by failing to provide Plaintiffs with a copy
of the pension plan, and that Kencor has the ability to satisfy
an award of costs and fees in Plaintiffs favor.

38. Additionally, I find that although Plaintiffs clains
initially had nerit, since they have an absolute right to bring
suit in their individual capacities, once the Departnment of Labor
stepped in, there was no need for Plaintiffs to forge ahead with
this suit in light of the judgnent reached by Judge MacElree in
t he Chester County Court of Common Pleas. Further, Plaintiffs
victory is pyrrhic. Plaintiffs would have recovered their
pensi on benefits by the terns of the consent decree, albeit, at a
later tine.

39. Qut of the five factors, (1) and (2) weigh in favor of
Plaintiff, (3) and (4) weigh in favor of Defendant. The fifth
factor, the relative nerits of the parties, leads to the
conclusion that Plaintiffs should not collect fees and costs.
Plaintiffs' attorney prosecuted this action in pieceneal fashion
by filing three actions when only one was necessary, wasting
val uabl e judicial resources in both state and federal court.

Thi s behavi or shoul d not be rewarded.

For these reasons, | will enter the follow ng verdict:



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N AHERN and LEE ANN AHERN, h/w, : CVIL ACTI ON

Pl aintiffs, :
V. : NO. 97-295

KENCOR, INC., J. DONALD KENNEDY

Rl CHARD KENNEDY, MAUREEN MJUEHSAM
and W LLI AM MJUEHSAM | ndi vi dual |y,
Jointly and Severally,

Def endant s.

ORDER

AND NOW this 5th day of February 1998, it is hereby
ORDERED, JUDGED, and DECREED

1. Judgnent is hereby entered in favor of Plaintiffs,
Kevin and Lee Ann Ahern and agai nst Defendant Kencor Inc. as to
Count 11, the return of unpaid pension benefits;

2. Maur een Muehsam as trustee of the Kencor pension
pl an, shall distribute the balance of Plaintiff Kevin Ahern's
pensi on plan account, plus interest, within 30 days of the date
of this Order;

3. Plaintiffs are precluded fromrecovering any sums
pursuant to the consent judgnent entered by this Court in the

matter known as Herman v. Miehsam No 97-3395.

4. Judgnent is entered in favor of Defendant Kencor
Inc. as to all remaining counts;

5. Judgnent is hereby entered in favor of the
i ndi vi dual Defendants, J. Donald Kennedy, Richard Kennedy,

Maur een Muehsam and WIIiam Muehsam and against Plaintiffs on



all counts; and

6. Al parties are to bear their own costs.

BY THE COURT:

Robert F. Kelly
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