IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY M | NDORATO,

Plaintiff,
v. . Givil No. 97-2429
KI' P PATTON,
Def endant .
MEMORANDUM
Cahn, C.J. February , 1998

This case presents the question of whether a varsity
football player on an athletic scholarship at a state higher
educational institution, who attacks and injures a referee during
a gane, acts under color of state |aw for purposes of 42 U S. C A
§ 1983 (West 1994 & Supp. 1997). The court finds that the answer
is no and dism sses this case, without prejudice, for |ack of
subj ect matter jurisdiction.
| . BACKGROUND!

On Cctober 26, 1996, an NCAA Division Il football gane
pitting Cheyney University of Pennsylvania (“Cheyney”) agai nst
East Stroudsburg University of Pennsylvania was held at East
Stroudsburg. (Conpl. 1 6; Aff. § 2.) Late in the third quarter,

during a running play with Cheyney in possession, a foul for

! Because Defendant has not responded in this case, see
infra p. 3, the background information is taken fromthe
conplaint, Plaintiff’s Brief in Support of Federal Subject Mtter
Jurisdiction (“Br.”), and Plaintiff’s unsigned Affidavit in
Response to Order of June 4, 1997 (“Aff.”").



“illegal use of the hands” was called on Defendant Kip Patton,
Cheyney pl ayer nunber sixty-seven. (Aff.  3.) Defendant began
to approach the unpire who called the foul. (l1d.) 1In the
meantinme, Plaintiff Anthony M Indorato, a NCAA-certified
football official serving as head linesman at the ganme, (l1d. 1Y
1-2), got between the unpire and Defendant and prepared to mark
of f the appropriate |oss of yardage, (ld. ¥ 3). Upon hearing
obscenities hurled by Defendant at the unpire, Plaintiff called a
second foul against Defendant, this tinme for “unsportsmanlike
conduct.” (1d.) Now apparently enraged, Defendant renoved his
hel met, commtting yet another foul, which the back judge call ed.
(ILd.) Defendant then struck Plaintiff in the face with his
hel met, knocking Plaintiff to the ground and rendering him
tenporarily unconscious.? (lLd.)

Plaintiff sustained injuries to his face as a result of
Def endant’ s conduct. These injuries required surgery on three
occasions, (ld. ¥ 5), and left a scar near Plaintiff's |eft ear,
(ILd. 1 8. Plaintiff also was restricted to a liquid diet for
approxi mately four nonths, which resulted in weight | oss of over

thirty-five pounds. (ld. § 6.) Plaintiff continues to suffer

from inter alia, partial hearing loss in his left ear, and

partial |oss of sensation on the left side of his face. (l1d. §

2 A cable tel evision conpany was broadcasting the game, and

the entire incident was captured on videotape. (Aff. § 4.) The
court did not view the tape.



9.)

Cheyney puni shed Defendant for his actions. It appears that
within one nonth of the incident, Cheyney suspended Defendant
fromthe football team w thdrew his financial aid package, and
expelled him (Br. Ex. A Aff. § 11(J).)

Plaintiff filed this case on April 9, 1997, asserting three
causes of action. Caimng that Defendant was a state actor and
had “violat[ed] . . . Plaintiff’s constitutional right to bodily
security protected by the Fourth, Fifth, and Fourteenth
Amendnents to the United States Constitution,” (Conpl. § 12(b)),
Plaintiff sought recovery pursuant to 42 U S.C. § 1983.

Plaintiff also alleged that Defendant was a state actor and had
commtted willful msconduct. (lLd. Y 19, 21.) Finally, and
evidently arguing in the alternative, Plaintiff alleged that

Def endant was not a state actor and had been negligent. (1d. Y
24-25.) To date, Defendant has not responded in this case.

By order dated June 4, 1997, the court directed Plaintiff’s
counsel to brief the issue of whether Defendant is a state actor?
for purposes of his federal clains. Plaintiff filed a Brief in
Support of Federal Subject Matter Jurisdiction on July 3, 1997.

Attached as Exhibit B to the brief is Plaintiff’s unsigned

3 In § 1983 actions, the “under color of state law inquiry
is treated as the sanme as the “state action” or “state actor”
i nqui ry under the Fourteenth Amendnent. See Mark v. Borough of
Hat boro, 51 F.3d 1137, 1141 (3d Gr. 1995) (citation omtted).
Thus, the court uses the terns interchangeably.
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Affidavit in Response to Order of June 4, 1997. Paragraph 11 of
the affidavit contains several factual statenents that Plaintiff
clains will be supported by the record in this case. These
statenents include Plaintiff’s contentions that: (1) Cheyney is a
menber of the Pennsylvania State Athletic Conference (“PSAC),
whi ch is subsidized by the Commonweal th; (2) Defendant was a
menber of Cheyney’s varsity football team under the supervision
of his coach, a paid Cheyney enpl oyee; (3) Defendant attended
Cheyney on an athletic scholarship, and received liability

i nsurance coverage for participating on the football team (4)
Def endant was chosen to play in, and was depicted in the program
for, the Cheyney-East Stroudsburg game on COctober 26, 1996; (5)
spectators paid adm ssion to watch the gane, which was held on
state-owned realty; and (6) at the tine of the incident,

Def endant wore a uniformidentifying himas a nmenber of the
Cheyney football team

1. DI SCUSSI ON

A Standards for Determ ning Action “Under Color of State
Law’ for Purposes of 42 U S.C. § 1983

42 U.S.C. § 1983 provides in relevant part:

Every person who, under col or of any statute,
ordi nance, regulation, customor usage, of any State .
subj ects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and |aws, shall be
liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.



The basic purpose of 8§ 1983 is “to deter state actors from using
t he badge of their authority to deprive individuals of their
federally guaranteed rights and to provide related relief.”

Ri chardson v. MKnight, -- U S --, 117 S. C. 2100, 2103 (1997)

(internal quotation marks and citations omtted) (enphasis in
original). Accordingly, to assert a prinma facie case under 8§

1983, a plaintiff nust denonstrate a violation of his federal

rights by soneone acting under color of state law. See G onman V.

Townshi p of Manal apan, 47 F.3d 628, 633, 638 (3d Gr. 1995). To

satisfy the “under color of state |aw requirenent, the plaintiff
must show that the defendant “exercised power possessed by virtue
of state | aw and nmade possible only because the wongdoer is

clothed with the authority of state law.” West v. Adkins, 487

U S 42, 49 (1988) (internal quotation marks and citation
omtted).* The sole issue before the court is whether Defendant
acted under color of state |law when he struck Plaintiff.?>

The “under color of state law inquiry is fact-specific.

4 Although this requirement may seemrel atively
straightforward, it has been difficult to apply in practice. See
Community Med. Gr. v. Energency Med. Servs., 712 F.2d 878, n. 4
(3d Cr. 1983) (“Commentators and judges have variously
characterized the state action doctrine as ‘nurky waters,’ a
‘protean concept,’ ‘obdurate,’ and ‘a conceptual disaster
area.’”) (citations omtted).

°> Because the court dismsses this case for lack of subject
matter jurisdiction, the court does not address Plaintiff’s claim
that the Commonweal th nust defend this action on Defendant’s
behal f. (See Br. at 9-10.)



See Burton v. WIlmngton Parking Auth., 365 U. S. 715, 725-26

(1961). The Third G rcuit Court of Appeals has identified three
approaches that the Suprene Court has used in different
circunstances to determ ne whether action is taken under color of

state | aw. See Mark v. Borough of Hatboro, 51 F.3d 1137, 1142

(3d Cr. 1995). Although there has been debate regardi ng whet her
the three approaches are discrete tests, the court of appeals

continues to view and apply them as such. See G oman, 47 F.3d at

n.17 (“[ Suprene Court precedent] appears neither to restrict
courts to one specific approach nor to foreclose them from
enpl oyi ng vari ous approaches as warranted by the particul ar
ci rcunst ances of the cases before them?”).

Courts in this circuit commonly refer to the three tests as
sone variant of: the “synbiotic relationship” or “joint
participant” approach; the “nexus” approach; and the “governnent

function” or “public function” approach. See, e.q., Goman, 47

F.3d at 639; Goussis v. Kinball, 813 F. Supp. 352, 356-57 (E. D

Pa. 1993) (identifying two additional tests in a footnote).® The
synbi otic-rel ati onshi p approach focuses on the overal
relationship between the acting party and the state. See

Community Med. Cr. v. Energency Med. Servs., 712 F.2d 878, 881

6 Sone courts have used ot her nanmes to describe these
tests. The inconsistency is likely attributable to the fact that
“the [Suprene] Court uses different phrases to refer to the sane
or simlar theories.” Goman v. Township of Mnal apan, 47 F.3d
628, n.16 (3d Cr. 1995).




(3d Gr. 1983). Under this approach, the court nust determ ne
whether “[t]he State has so far insinuated itself into a position
of interdependence with [the acting party] that it nust be
recogni zed as a joint participant in the challenged activity.”’

Burton, 365 U. S. at 725; see also Reitz v. County of Bucks, 125

F.3d 139, 148 (3d Cir. 1997). In contrast, under the nexus

approach, the court focuses on “the specific conduct of which the

plaintiff conplains.” Community Med. Cr., 712 F.2d at 881.

Thi s approach requires the court to determine if “there is a
sufficiently close nexus between the State and the chal | enged
action of [the acting party] so that the action of the latter may
be fairly treated as that of the State itself.” Blumyv.

Yaret sky, 457 U. S. 991, 1004 (1982) (internal quotation marks and
citation omtted). Finally, the governnent-function approach
asks whether the acting party perforns a public function insofar
as its activities are “traditionally the exclusive prerogative of

the State,” Rendell-Baker v. Kohn, 457 U S. 830, 842 (1982)

(internal quotation marks and citation omtted) (enphasis in

original); see also Flagg Bros., Inc. v. Brooks, 436 U S. 149,

7 Although it has been suggested that the application of
this test is limted to cases involving | essees of public
property, see Lebron v. National R R Passenger Corp., 513 U. S.
374, 409 (1995) (O Connor, J., dissenting) (citing Jackson v.
Metropolitan Edison Co., 419 U S. 345, 358 (1974)), the test has
not been so restricted in this circuit, see Mark, 51 F.3d at n.6
(citations omtted).




158 (1978),8 or the state inposes an obligation to performsuch a

function, see Jackson v. Metropolitan Edison Co., 419 U S. 345,

353 (1974).°

8 |In Ednonson v. lLeesville Concrete Co., 500 U S. 614, 624
(1991), the Suprene Court omtted the word “exclusive” in
describing this test, and thus appeared to elimnate the
“exclusivity” requirenent. See, e.q., MKeesport Hosp. v.
Accreditation Council for Gaduate Med. Educ., 24 F.3d 519, 528
(3d Cir. 1994) (Becker, J., concurring). The Third Crcuit Court
of Appeal s, however, has suggested that it did not. See G onman,
47 F.3d at n.18; Mark, 51 F. 3d at n.7.

° In Mark, Judge G eenberg authored both the mpjority
opi nion and a separate concurrence. |In his concurring opinion,
he observed:

| recognize that a nunber of courts have . . . continued to
apply the discrete test approach. And because prior
precedents of this Court simlarly have ruled, I wote the
maj ority opinion that way.

But | believe that interpretationis wong. . . . [A]S
the Suprenme Court itself has pointed out, it has never been
cl ear whether these different tests are actually different
in operation or sinply different ways of characterizing the
necessarily fact-bound inquiry that confronts the Court in
each situation. . . . [T]he discrete test approach has
created nothing short of an analytical nuddle. For one
thing, the discrete tests collapse into each other and
overlap significantly. Moreover, . . . Suprene Court cases
[regarding state action] have not been the nodel of
consi stency[,] and therefore it is unclear when and whet her
to apply particular tests. . . . [T]he discrete test
approach forced courts into pursuits of the viability of one
or another test, rather than into an inquiry of whether
under the facts of a particular case, there had been state
action. .

[Clourts should consider the principles furthered by
the previous tests as part of a single bal ancing and
wei ghi ng approach. And it should apply to all cases
i nvol ving the question of whether a private actor is engaged
in state action.

51 F. 3d at 1156 (suggesting that the single test should be
“whet her, all things considered, the otherw se private actor
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B. Plaintiff’s Argunments For Finding State Action

Plaintiff argues that Cheyney is a state actor. (Br. at 1.)
In support of this assertion, Plaintiff notes that Cheyney is
included in Pa. Stat. Ann. tit. 24, 8 20-2002-A(3) (West 1992 &
Supp. 1997). Plaintiff concludes, w thout discussion, that
Cheyney therefore is a “state-related” institution which is a

state actor, see Krynicky v. University of Pittsburgh, 742 F.2d

94, 101-03 (3d G r. 1984) (holding that under the synbiotic-

rel ati onshi p approach, actions of University of Pittsburgh
(“Pittsburgh”) and Tenple University (“Tenple”) constitute state
action), as opposed to a “state-aided” institution which is not,

see |l nperiale v. Hahnemann Univ., 776 F. Supp. 189, 197-199 (E.D

Pa. 1991) (holding that actions of Hahnemann do not constitute
state action). Plaintiff then argues that under both the
synbi otic-rel ati onship and nexus approaches, individual Cheyney
football players are state actors during sanctioned foot bal
ganes. (Br. at 2.)

Plaintiff argues that under Burton, a synbiotic relationship
exi sts between Cheyney and Defendant, as evi denced by the factual
assertions set forth in paragraph 11 of Plaintiff’'s affidavit.

(See Br. at 2-5; see also supra p. 4.) Plaintiff also argues

t hat under Pennsylvania |law, “football players at state

fairly could be deened to be a state actor”) (internal brackets,
guotation marks, and citations omtted).

9



universities are . . . state ‘enployees’” during football ganes,

Wlson v. Mladin, 553 A 2d 535 (Pa. Commw. Ct. 1989), and thus

act under color of state |aw because it is nore difficult to neet
the statutory definition of “enployee” than it is to satisfy §
1983's “under color of state law standard. (Br. at 5-6.)
Plaintiff further argues that “state enpl oyees who exceed their
authority in the scope of their duties are still state actors.”
(Br. at 7.) Plaintiff lists several alleged simlarities between
football players and state troopers, arguing that because state
troopers are considered state actors, so too should footbal
players. (Br. at 6 & n.2.)° Finally, Plaintiff distinguishes

Bradshaw v. Raw ings, 612 F.2d 135 (3d Cr. 1979), (see Br. at

3), which suggested that because of changing social nores,

coll eges no longer act in loco parentis for their students. See

Bradshaw, 612 F.2d at 138-40.1!"

Wth regard to the nexus approach, Plaintiff argues that the

0 Plaintiff’s conparison of football players with state
troopers is irrelevant. The fact that both football players and
state troopers may, inter alia, wear uniforns, “function in a
quasi-mlitary structure,” have “specific job assignnents,” and
follow rules, (Br. at n.2), is not dispositive on the issue of
whet her Defendant is a state actor. As the court explains
t hroughout this opinion, what matters is the nature and extent of
Def endant’ s contacts wth the state.

1 The court need not address Plaintiff’'s attenpt to
di stinguish this case from Bradshaw. Even if Bradshaw does not
control, the court finds that under the anal ytic approaches to
the state-actor question, the ties between Cheyney and Def endant
were insufficient for Plaintiff to hold the state responsible for
Def endant’ s conduct .
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state, through Cheyney, is deeply involved in the supervision of
Cheyney football players’ conduct on the field, as evidenced by
the hiring of a coaching staff and the provision of liability
i nsurance to Defendant. (Br. at 8-9.) Plaintiff clains that
this level of involvenent nmeets the nexus requirenent. (ld.)??
C. State-Actor Analysis Wth Regard to Cheyney
The court finds that Cheyney is a state actor. In
determ ning whether a college or university is a state actor
under 42 U. S.C. 8 1983, the presence of an organic statute,

W thout nore, is not dispositive. . Inperiale, 776 F. Supp. at

197 (hol di ng absence of organic statute not dispositive); Fischer

v. Driscoll, 546 F. Supp. 861, 864 (E.D. Pa. 1982) (“In

chartering the colleges within its borders, Pennsylvania is
sinply exercising its police power to regulate such institutions.
Such regul ati on does not nake the conduct of the regul ated party
state action within the neaning of 42 U S.C. §8 1983."). Although
the court in Krynicky discussed in detail the nearly-identical
organic statutes at issue there, see 742 F.2d at 101-02; Pa.

Stat. Ann. tit. 24, 88 2510-1 to 12 (Tenple University-
Commonweal th Act), 88 2510-201 to 211 (University of Pittsburgh-

Commonweal th Act) (West 1992 & Supp. 1997), the dispositive

2 Plaintiff also suggests that Defendant is a state actor
because Plaintiff “relied, and was entitled to rely, on
Def endant’s status as a state actor.” (Br. at 9.) This
“reliance argunent” is irrelevant.
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factor was not the statutes’ existence, but rather the
conprehensive and affirmative nature of state involvenent, in
managi ng the affairs of Pittsburgh and Tenple, that the statutes

mandate. See |nperiale, 776 F. Supp. at 197; see also Kryni cky,

742 F.2d at 102-03; Tenple University-Comonweal th Act;
Uni versity of Pittsburgh-Commonweal th Act.

The statute cited by Plaintiff, Pa. Stat. Ann. tit. 24, 88§
20-2001-A to 2018-A, although different fromthose in Krynicky,
al so mandates a |l evel of state involvenent sufficient for the
court to conclude, in this case, that Cheyney is a state actor.
The statute creates a corporate entity known as the State System
of Hi gher Education (the “Systeni), which is nmade part of the
Conmmonweal th’s system of higher education. 1d. at 88 20-2002-A,
20-2003-A. The System which the statute describes as a
“governnent instrunentality,” is conprised of fourteen state
uni versities, which are each naned, with the exception of Indiana
Uni versity of Pennsylvania, the “(Nane) University of
Pennsyl vania of the State System of Hi gher Education.” 1d. at 8§
20-2002-A. Cheyney is one of these universities. 1d. The
uni versities are dubbed “successor institutions to the State
Nor mal School s,” and “appropriations for their operation are
ordi nary expenses of governnent.” 1d. |In addition, “[s]tate

funds appropriated to the systemshall be allocated to the

i ndi vidual [universities] on a formula based on, but not limted
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to, such factors as enrollnents, degrees granted and prograns.”
Id.

The Systemis governed by a 20-nenber Board of Governors,
conprised of the Governor and the Secretary of Education, or
their designees; tw state Senators; two state Representatives;
six citizens of the Commonweal th; three students from anong the
universities; and five trustees from anong the universities. 1d.
at 8§ 20-2004-A. Sone of the duties of the Board of Governors
are: (1) “to establish broad fiscal, personnel and educati onal

policies under which the [universities] shall operate”; (2) “to
establish general policies for the adm ssion of students [to the
uni versities] and to assure procedural protection for the

di sci pline and expul sion of [the universities’'] students”; (3)
“to coordinate, review, anend, and approve . . . the annual
operating budgets of the individual [universities]”; and (4) “to
fix the levels of tuition fees.” 1d. at 8 20-2006-A.

Each university in the System including Cheyney, is
governed by its own el even-nenber council of trustees. [d. at 8§
20-2008-A. The statute requires the Governor to appoint ten of
t he menbers of each such council. 1d. In addition, the Board of
Governors appoints a president for each university, id. at 88 20-
2006- A, 20-2010-A, who serves as that university’ s chi ef

executive officer, id. at 20-2010-A. Each university’s counci

of trustees and president work with the Board of Governors to,

13



inter alia, decide what educational prograns to offer, set

adm ni strative policies and procedures, and determ ne how the
university's funds should be spent. 1d. at 88 20-2009-A to 2010-
A

The System nust submt an annual report of its activities

to, inter alia, the General Assenbly, and the report is audited.

ld. at 8 20-2015-A. In addition, each university nust submt, to
t he Governor and the Appropriations and Educati on Committees of
the state Senate and House of Representatives, an annual report

of, inter alia, its educational program offerings, nunber of

faculty, student credit hours, and degrees conferred. 1d. at 8§
20-2017- A

From the foregoing description of the statute at issue in
this case, it is clear that the |level of state involvenent in
managi ng Cheyney’s affairs, as in the case of Pittsburgh and
Tenple in Krynicky, is pervasive. |In contrast to the court’s
findings in |nperiale regardi ng Hahnemann, see 776 F. Supp. at
198, Cheyney does not “retain[] the autonony of a private
institution operating in a state-regulated field.” Cheyney is
not nerely a state-aided institution, an institution that
recei ves state funds but whose structure and operations are not
subj ected to extensive |legislative regulation. See id. at 197-98
(citation omtted) (distinguishing state-related institutions).

The court finds that Cheyney is, in fact, a state-rel ated
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institution, because as shown above, the state is commtted to
funding part of Cheyney’'s operations and plays a central role in
virtually all significant areas of Cheyney’ s general affairs.
Accordingly, the synbiotic-relationship test is satisfied, and
Cheyney is a state actor within the neaning of 42 U S. C. § 1983.

D. State-Actor Analysis Wth Regard to Defendant

The court next considers whether Defendant is a state actor.
As the court explains below, taking the facts in Plaintiff’s
favor, Defendant is not a state actor under any of the three
approaches descri bed supra, pp. 6-8.

1. Synbi oti c- Rel ati onshi p Approach

Wth respect to the synbiotic-relationship approach,
Plaintiff appears to argue that the state, through its
relationship with Cheyney, has interm ngled with Cheyney foot bal
pl ayers to such an extent that the state nust, by extension, be
recogni zed as a joint participant in Defendant’s conduct on the
gridiron. This argunent fails. Cheyney’'s relationship with its
football players is quite different fromthe rel ationship at
issue in Burton. There, a tax-exenpt state agency that owned a
tract of public land |leased a portion of it to a privately-owned

restaurant. See Burton, 365 U S. at 718-19. The agency used the

restaurant’s | ease paynents in part to service the agency’s
out standi ng debt obligations, and in turn passed along its tax-

exenpt status, with respect to the land, to the restaurant. See
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id. at 719. Citing this and other “nutual benefits” that fl owed
fromthe | ease arrangenent, the Court held that the state and the
restaurant were interdependent, such that when the restaurant
| ater engaged in racial discrimnation, its conduct was state
action for purposes of the Fourteenth Amendnent. See id. at 723-
25.

The benefits that, according to Plaintiff, flow from
Cheyney’'s relationship with Defendant and ot her Cheyney f oot bal
pl ayers, fall short of establishing such a synbiotic
relationship. Al though Defendant received a schol arship,
liability insurance, and a uniformfree-of-charge, and although
Cheyney, the PSAC, and even the NCAA may have inposed certain
requi renents on Defendant in connection with his varsity status,
“[t]he synbiotic relationship test requires that the plaintiff
all ege significant state involvenent with [the acting party]
beyond state funding and regulation.” |lnperiale, 776 F. Supp. at
197. The fact that the Cheyney-East Stroudsburg gane program and
Defendant’s uniformidentified Defendant as being associated with
Cheyney does not show significant state invol venent.

Plaintiff’s reliance on Wlson is msplaced. |In WIlson, the
Commonweal th Court held that even though “a high school footbal
pl ayer is not a school district’s ‘enployee’ as that termis

defi ned under standard usage,” the defendant, a public high

school football player who allegedly injured a spectator during a
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gane, nevertheless was the district’s enpl oyee under a “nuch
broader” definition of the termfound in 42 Pa. Cons. Stat. 8§
8501 (1997). See 553 A 2d at 536-7. The Comonweal th Court’s
findings have no binding effect on this court, however, because
“a state court construction of a state statute has no bearing on
whet her an entity that is connected with the state is a ‘state
actor’ for purposes of the fourteenth anendnent and 8§ 1983.”
Kryni cky, 742 F.2d at n.12.
2. Nexus Approach

Plaintiff’s argunment under the nexus approach also fails.
Al t hough Plaintiff alleges sone involvenent by the state in
Cheyney’'s football program Plaintiff has not established that
pl ayi ng football at Cheyney is, at its core, anything nore than a
student activity. The hiring of a coaching staff and the
provision of liability insurance, even when considered along with
the other factual assertions contained in Plaintiff’'s affidavit,
do not show the close connection, between the state and
Defendant’s actions on the football field, required for the court
to treat Defendant’s conduct as that of the state. As the court
of appeals stated in G onman, “[a] private action is not converted
into one under color of state |law nerely by sone tenuous
connection to state action.” 47 F.3d at 638.

3. Gover nirent - Functi on Approach

Finally, although Plaintiff’s brief does not discuss the
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gover nment - functi on approach, the court finds that Defendant is
not a state actor under this approach. The challenged activity
inthis case is vastly different from for exanple, the provision
of fire protection, which is a governnent function. See Mark, 51
F.3d at 1145. As the court suggested above, playing college
football is in essence a student activity. The establishnment or
mai nt enance of a college football programis neither
traditionally nor exclusively the prerogative of the state, and
the state inposes no duty to establish or maintain such a
program Thus Defendant furthered no state objective and
performed no public function when he played football for Cheyney.
I11. CONCLUSI ON

For the reasons described above, the court finds that this
case involves the allegedly tortious conduct of a private
i ndividual, not a state actor.*® The court’s holding is limted
to the facts of this case. Here, Plaintiff has not net the
“under color of state |law requirenent for actions filed pursuant
to 42 U . S.C. 8§ 1983. Accordingly, the court dism sses this case,

W t hout prejudice, for lack of subject matter jurisdiction.

13 Al 'though the court has followed each of the three
approaches in determ ning that Defendant is not a state actor,
the court notes that even under the single test suggested by
Judge Greenberg, see supra note 9, and taking into account the
Suprene Court’s directive to “avoid[] inmposing on the State, its
agencies or officials, responsibility for conduct for which they
cannot fairly be blaned,” see Lugar v. Ednondson G| Co., 457
U S. 922, 936 (1982), the outcone would be the sane.
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Plaintiff may seek redress for Defendant’s allegedly tortious
conduct in the courts of this Comonwealth.

An appropriate order foll ows.

BY THE COURT:

Edward N. Cahn, C. J.
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