IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| VAN GONZALEZ
: L ACTION NO. 97-4981
V. : (CRIM NAL NO. 96- 365- 2)

UNI TED STATES OF AMERI CA

VEMORANDUM ORDER

Petitioner was sentenced to inprisonnent for 37 nonths
for conspiracy to distribute heroin, to be followed by supervised
rel ease for eight years or until such earlier time as petitioner
is deported fromthe United States. He has filed a Petition
under 28 U.S.C. 8§ 2255 to Vacate, Set Aside or Correct Sentence.

Petitioner argues that he was a mninmal participant and
t hus shoul d have received a four offense |evel reduction pursuant
to US.S.G § 3B1.2(a).' He also contends that the government
violated the parties’ plea agreenment when it failed to make a
notion for a downward departure pursuant to 8 5K1.1 and 18 U.S. C

Section 3553(e).?

Y In his petitioner, petitioner refers to a reduction

for being a “mnor or mnimal“ participant. 1In his supporting
menor andum petitioner repeatedly refers to a four point reduction
for “mnimal” participation

2 At the sentencing proceeding, petitioner never
objected to the absence of a departure notion. Petitioner did
argue for arole in the offense reduction which the court
addressed and rejected. Petitioner did not appeal his sentence.
A 8§ 2255 petition is not, of course, a substitute for an appeal.
United States v. Frady, 456 U. S. 152, 165 (1982); Governnent of
the Virgin Islands v. Nicholas, 759 F.2d 1073, (3d Cr. 1985);
Ki kumura v. United States, 978 F. Supp. 563, 574 (D.N. J. 1997).




Petitioner’s counsel acknow edged at sentencing that he
“Is not entitled to a four point mninmal role (reduction) because
that clearly is not applicable here, and | am not going to ask
for something that is not applicable at all.” Petitioner’s
counsel did argue that he was a mnor participant conpared to his
codef endant and thus should receive a two | evel reduction. Based
on the record the court concluded that defendant was not | ess
cul pable than his crimnal associate, M. Acosta.

The governnent’s failure to file a notion for a
downward departure pursuant to 18 U.S.C. § 3553(e) had no effect.
The court found that petitioner satisfied the criteria of 18
US C 8 3553(f) and U. S.S.G 8§ 5C1.2, and thus petitioner
avoi ded the statutory mandatory m ni num sentence in any event.

The pl ea agreenent provides for the filing of a 8§ 5K1.1
notion “if the government, in its sole discretion, determnes
that the defendant has provided substantial assistance in the
i nvestigation or prosecution of another person who has commtted
an of fense. “

Petitioner contends that by tinely describing his role
in the offense and identifying others who supplied the drugs, he
provi ded substantial assistance.?

Petitioner provides no basis for a finding that the
governnent declined to file a substantial assistance notion for

an unconstitutional reason or one not rationally related to any

® It was this conduct which enabled petitioner to

avoid a lengthy mandatory prison term see U S.S.G 8 5ClL. 2(5).
2



| egiti mate governnent objective. See Wade v. United States, 504

U S 181, 185-86 (1992); United States v. Paranp, 998 F.2d 1212

(3d Gr. 1993), cert. denied. 510 U. S. 1121 (1994). Plaintiff
has not alleged or shown that the governnent exercised its
discretion in bad faith, that is, that is honestly concl uded he
provi ded assi stance which was truly “substantial” but
capriciously elected to withhold a 8 5K1.1 noti on anyway. See

United States v. Flores, 975 F. Supp. 731, 739-740 (E.D. Pa.

1997): United States v. Smith, 1993 W 276930, *4 (E.D. Pa. July

21, 1993), aff’'d, 29 F.3d 560 (3d Cir. 1994). Petitioner’s
di sagreenment with the governnent’s assessnent of his assistance

is not a basis for conpelling a 8 5K1.1 notion. See Medina v.

United States, 1995 W. 33098 at *2 (E.D. Pa. Jan. 25, 1995).

ACCORDI NAY, this day of January, 1998, IT
| S HEREBY ORDERED that petitioner’s Petition to Vacate, Set Aside
or Correct Sentence is DEN ED and the above action is DI SM SSED.

BY THE COURT:

JAY C. WALDMAN, J.



