IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL B. CHLADEK and : CVIL ACTION
MARI E CHLADEK :
V.
COMMONVWEALTH OF PENNSYLVANI A, et al. . NO 97-0355
VEMORANDUM AND ORDER
HUTTON, J. January 28, 1998

Presently before this Court is the Mdtion of Defendants
Pennsyl vani a Board of Probation and Parole, David MIIligan and
Donna Henry to Dismss the Plaintiffs' Amended Conpl ai nt (Docket
No. 27) and the Mdtion by Defendants David M Dettinburn, John E
Founds, and David M Knorr to Dismss the Armended Conpl ai nt
(Docket No. 29). For the reasons set forth below, the

def endants’ Modtions are GRANTED in part and DENIED in part.

. BACKGROUND

The plaintiffs have alleged the followng facts. On
t he norning of Septenber 17, 1996, plaintiff M chael Chladek
heard “banging at [the] front door” of his hone. Pls.” Am
Compl. ¥ 25. M chael Chl adek proceeded towards the door, where
he saw several officers standing on the porch. [d. Plaintiff
Mari e Chl adek opened the foyer door, and several officers forced
their way into the plaintiffs’ house. 1d. § 44. M chael Chladek

then heard a “crashing noise at the back door,” and “proceeded to



the rear of his home where he viewed several nore [officers]
break in his back door.” [1d. § 25.

David MIligan, Donna Henry, David M Dettinburn, John
E. Founds, Thomas J. Mcek, and two unknown persons, all state
parol e agents (collectively referred to as “state parole
agents”), entered the plaintiffs’ “house and struck, punched, hit
and westled Mchael Chladek to the floor.” 1d. T 26. The state
parol e agents handcuffed M chael Chladek’ s hands behi nd his back
and took himinto custody. 1d. Y 26-27.

After he was handcuffed, the state parol agents “pulled

Chl adek to his knees and began a vicious assault upon him
beati ng hi mabout his body, |egs, arns and back with a club
and/or other instrunents.” |d. 7 28. The state parole agents
dragged Chl adek out of his hone through the front door. 1d.
29. Once outside, the state parole agents continued to “beat
M chael Chl adek on his back, chest, arns, |egs, and about

his body with their clubs and other instrunents and knocked
[ M chael Chl adek] agai nst an autonobile.” 1d. Y 33. M chael
Chl adek suffered vast bodily injuries fromthe attack. 1d. Y 28.

Marie Chl adek witnessed the attack, until the state
parol e officers struck, pushed and grabbed her, forcing her into
“a small space” inside the house. 1d. T 46. The state parole

agents held Marie Chladek in that space “wi thout allow ng her to

move.” |d.



Al t hough M chael Chladek infornmed the state parole
officers that he was injured, M chael Chladek’s “plea for nedical
attention” was ignored. |d. T 35. The state parole agents
transported M chael Chladek to the divisional headquarters of the
Pennsyl vani a Board of Probation and Parole. 1d. T 36.

Once M chael Chl adek arrived at the divisional
headquarters, a state parole officer placed Mchael Chladek “in a
hol ding cell for approximately [seven] hours.” 1d. § 37. Again,
M chael Chl adek’s requests for nedical attention were ignored.
Id.

M chael Chl adek was then transferred to the
Pennsyl vania State Correctional Institution at Gaterford
(“Graterford Prison”), where prison guards “left [M chael
Chl adek] in his cell overnight w thout any nedical attention.”
Id. 1 38. At 7 a.m the next norning, Mchael Chladek “was
finally taken to the prison infirmary,” where he “renai ned .
for two weeks before a nedical specialist examned him” 1d.

When a nedical specialist finally exam ned M chael
Chl adek, the nedical specialist “imediately sent . . . Chladek
to Suburban CGeneral Hospital for enmergency surgery.” 1d. Y 38.
Doctors at Suburban General Hospital “operated to correct
M chael Chl adek’s collapsed lung.” 1d.

The plaintiffs filed the instant suit on January 16,

1997. In their Amended Conplaint, they naned the follow ng



parties as defendants: (1) the Commonweal th of Pennsylvania; (2)
t he Pennsyl vani a Board of Probation and Parole (the “Board”); (3)
State Parole Agent David MIligan (“MIlligan”); (4) State Parole
Agent Donna Henry (“Henry”); (5) State Parole Agent David M
Dettinburn (“Dettinburn”); (6) State Parole Agent John E. Founds
(“Founds™); (7) State Parole Agent Thomas J. Mcek (“Mcek”); (8)
two unknown state parole agents; (9) the Pennsyl vani a Depart nent
of Corrections; (10) Prisoner Comm ssioner Martin Horn (“Horn”);
(11) Deputy Prison Comm ssioner for Central Region Jeffrey Beard
(“Beard”); (12) Superintendent Donald Vaughn (*Vaughn”); and (13)
four unknown Graterford Prison guards.\! In their Anended
Conplaint, plaintiffs assert nunerous causes of action that can
be divided into two categories: (1) violations of Mchael and
Marie Chladek’s civil rights; and (2) various pendant state |aw
tort clainms.\2 On July 22 and August 7, 1997, the defendants
filed the instant notions to dismss, pursuant to Federal Rules

of Gvil Procedure 12(b)(1) and 12(b)(6).

1. DI SCUSSI ON

A. Legal Standard

1. On July 21, 1997, this Court granted the Uncontested Mdtion of Defendants
Comonweal t h of Pennsyl vani a, Pennsyl vani a Departnment of Corrections, Horn,

Beard and Vaughn to Dismiss the Plaintiffs’ Amended Conpl aint.

2. The plaintiffs allege that the defendants’ conduct viol ates sections 1983,
1985(3), 1986, and 1988, under the First, Fourth, Ei ghth and Fourteenth
Amendnents. Moyreover, the plaintiffs have asserted clains for Assault and
Battery (Count VI), Malicious Abuse of Process (Count VII), False Arrest (Count
VII1), False Inprisonment (Count 1X), and Intentional Infliction of Enotional
Di stress (Count X).



1. Standard for Disnmissal under Rule 12(b)(1)

Pursuant to Federal Rule of Cvil Procedure 12(b)(1), a
district court can grant a dism ssal based on the |egal
insufficiency of a claim D smssal is proper only when the
claimclearly appears to be either immterial and solely for the
pur pose of obtaining jurisdiction, or is wholly insubstantial and

frivol ous. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1408-09 (3d Cir.), cert. denied, 501 U S 1222 (1991). Wen the

subject matter jurisdiction of the court is challenged, the party
that invokes the court's jurisdiction bears the burden of

per suasi on. Kehr Packages, 926 F.2d at 1409 (citing Mirtensen v.

First Fed. Sav. and Loan Ass’'n, 549 F.2d 884, 891 (3d Cr.1977)).

Moreover, the district court is not restricted to the face of the
pl eadi ngs, but may review any evidence to resol ve factual

di sputes concerning the existence of jurisdiction. MCarthy v.

United States, 850 F.2d 558, 560 (9th Cr. 1988) (citations

omtted), cert. denied, 489 U S 1052 (1989).

2. Standard for Dismissal under Rule 12(b)(6)

Federal Rule of Civil Procedure 8(a) requires that a
plaintiff's conplaint set forth "a short and plain statenent of
the claimshowing that the pleader is entitled to relief . . . ."
Fed. R Cv. P. 8(a)(2). Accordingly, the plaintiff does not
have to "set out in detail the facts upon which he bases his

claim" Conley v. Gbson, 355 U S. 41, 47 (1957) (enphasis
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added). In other words, the plaintiff need only "give the

defendant fair notice of what the plaintiff's claimis and the

grounds upon which it rests."” |d. (enphasis added).

When considering a notion to dismss a conplaint for
failure to state a clai munder Federal Rule of G vil Procedure
12(b)(6),\® this Court nust "accept as true the facts alleged in
the conplaint and all reasonable inferences that can be drawn
fromthem Dismssal under Rule 12(b)(6) . . . is limted to
t hose instances where it is certain that no relief could be
grant ed under any set of facts that could be proved." Markowtz

V. Northeast Land Co., 906 F.2d 100, 103 (3d G r. 1990) (citing

Ransom v. Marrazzo, 848 F.2d 398, 401 (3d Cr. 1988)); see H.J.

Inc. v. Northwestern Bell Tel. Co., 492 U S. 229, 249-50 (1989).

The court will only dismss the conplaint if ""it is clear that
no relief could be granted under any set of facts that could be
proved consistent with the allegations.'" HJ. Inc., 492 U S. at

249-50 (quoting H shon v. King & Spalding, 467 U S 69, 73

(1984)).

s Rul e 12(b)(6) provides that:

Every defense, in law or fact, to a claimfor relief in
any pleading . . . shall be asserted in the responsive
pl eading thereto if one is required, except that the
foll owi ng defenses may at the option of the pleader be
made by nmotion: . . . (6) failure to state a clai mupon
which relief can be granted . .

Fed. R Gv. P. 12(b)(6).






B. Analysis of Plaintiffs' dains

In the present notion, the noving defendants have
rai sed three general issues. First, they assert that the
El event h Amendnent bars the plaintiffs’ clains against the Board
and against the state parole agents in their official capacities.
Second, they argue that the plaintiffs have failed to state a
cl ai munder sections 1985 and 1986. Third, they contend that the
state parole agents are conpletely imune fromthe pendent state

| aw cl ai ns asserted agai nst them

1. Section 1983

a. Pennsyl vani a Board of Probati on and Parol e

A 8 1983 action has two essential elenents: (1) that
t he conduct conpl ai ned of was conmtted by a person acting under
color of state law, and (2) that this conduct deprived a person
of rights, privileges, or immnities secured by the Constitution

or laws of the United States. 42 U S.C. § 1983.* Neither a

4. Section 1983 provides as foll ows:

Every person who, under col or of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subj ected, any citizen of the United States or other
person within the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities
secured by the Constitution and |laws, shall be liable to
the party injured in an action at law, suit in equity,
or other proper proceeding for redress. For the purposes
of this section, any Act of Congress applicable
exclusively to the District of Colunbia shall be
considered to be a statute of the District of Col unbia.

42 U.S.C § 1983.



state nor its officials acting in their official capacities are

"persons” under 8§ 1983. WII| v. Mchigan Dept. of State Police,

491 U. S. 58, 71 (1989). Moreover, “governnmental entities that
are considered ‘arns of the State’” are not persons under 8§ 1983.
Id. at 70.

In Fitchik v. New Jersey Transit Rail Operations, Inc.

the United States Court of Appeals for the Third Grcuit |isted
the factors a court nust consider when determ ni ng whet her an
entity is an “armof the State” under WII:

(1) Wiether the noney that would pay the judgnent would
cone fromthe state (this includes three . . . factors-
whet her paynent would cone fromthe state’s treasury,
whet her the agency has the noney to satisfy the

j udgnent, and whet her the soverei gn has inmuni zed
itself fromresponsibility for the agency’ s debts);

(2) The status of the agency under state law (this

i ncludes four factors-how state |law treats the agency
general ly, whether the entity is separately

i ncor porat ed, whether the agency can sue or be sued in
its own right, and whether it is imune fromstate
taxation); and

(3) What degree of autonony the agency has.

873 F.2d 655, 659 (3d Gir.), cert. denied, 493 U S. 850 (1989):

see Bolden v. SEPTA, 953 F.2d 807, 814-16 (3d Cr. 1991), cert.

deni ed, 504 U.S. 943 (1992).

The Third G rcuit has “repeatedly held that the nost
i nportant factor in determ ning whether an entity is an ‘arm of
the State’ . . . is ‘whether any judgnent would be paid fromthe

state treasury.’” |lndependent Enters., Inc. v. Pittsburgh Water

and Sewer Auth., 103 F.3d 1165, 1172 (3d G r. 1997) (quoting




Fitchik, 873 F.2d at 659). 1In the instant case, the Board' s
funding cones directly fromthe Commonweal th of Pennsylvania. 61
Pa. Cons. Stat. Ann. 8§ 331.2 (West Supp. 1996); 71 Pa. Cons.

Stat. Ann. 8§ 230(b) (West 1990). “[T]he Board enjoys no

financi al i ndependence fromthe Commonweal th.” Ahnad v. Burke,

436 F. Supp. 1307, 1311 (E.D. Pa. 1977). Accordingly, any
j udgnent agai nst the Board would be “paid fromthe state
treasury.” This weighs heavily in favor of the Board' s “being

considered ‘an armof the State. | ndependent Entrs., 103 F. 3d

at 1173.
Mor eover, the second and third factors also weigh in
favor of this conclusion. Pennsylvania courts have found that

the Board enjoys sovereign immunity. Reiff v. Cty of

Phi | adel phia, 365 A 2d 1357, 1358 (Pa. Commw. Ct. 1976).

Furthernore, “[t]he Board s powers, in short, are not those of an
agency ‘sufficiently distinct and i ndependent fromthe state as
not to be considered a part of the state.’” Ahmad, 436 F. Supp.

at 1311 (quoting Flesch v. Eastern Pennsylvania Psychiatric

Inst., 434 F. Supp. 963, 976 (E.D. Pa. 1977)).

Accordingly, this Court finds that the Board is an “arm
of the State,” and thus not a person under 8§ 1983. As Judge
Ednond V. Ludwi g recently stated:

plaintiff’s clai magainst the Pennsyl vani a Board of
Probati on and Parol e nust be dism ssed. As an agency

of the Commonweal th of Pennsylvania, a suit against the
Board of Probation and Parole is, in essence, a suit
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agai nst the Commonweal th. The Suprene Court has held
that a state may not be sued under 8 1983 for either
damages or injunctive relief. WIIl v. Mchigan Dept.
of State Police, 491 U S. 58 (1989); see al so Abdul -
Akbar v. Watson, 775 F. Supp. 735 (D. Del. 1991).

Carotenuto v. Angelli, No.ClV.A 95-1981, 1995 W 217619, at * 1

(E.D. Pa. Apr. 12, 1995); See Kubis v. Pennsylvania Bd. of

Probati on and Parol e, No.ClV.A 95-5875, 1996 WL 253324, at * 4

(E.D. Pa. May 14, 1996); MCullough v. Pennsylvania Bd. of

Probati on and Parol e, No.ClV.A 85-1640, 1985 W. 2843, at *1

(E.D. Pa. Cct. 2, 1985) (finding Board “is not a ‘person’ for
pur poses of 8§ 1983 action” and “as a state agency . . .is
protected by the El eventh Arendnent”). Therefore, the
plaintiffs’ clains agai nst the Board under section 1983 nust be

di sm ssed.

b. State Parole Agents -- Oficial Capacity and
Personal Capacity

The El eventh Anendnent bars suits against the State
both when it is the naned party and when it is the party in fact.

Scheuer v. Rhodes, 416 U. S. 232, 237 (1974), overruled on other

grounds, Davis v. Scherer, 468 U. S. 183 (1984). "[A] suit

against a state official in his or her official capacity is not a
suit against the official but rather is a suit against the

official's office. . . . As such, it is no different froma suit
agai nst the state itself.” WII, 491 U S at 71. However, "the

El event h Amendnent provides no shield for a state offici al

- 11 -



confronted by a claimthat he had deprived another of a federal

right under the color of state law." |[d.; see also Rode v.

Del larciprete, 617 F. Supp. 721, 723 n.3 (MD. Pa. 1985) ("[T]he

El event h Amendnent does not prohibit plaintiff from suing the
appropriate state official.").

The distinction between official-capacity and personal -
capacity suits is, by all accounts, a difficult one. See

Kentucky v. Graham 473 U. S. 159, 165 (1985) ("[T]his distinction

apparently continues to confuse | awers and | ower courts.").

[ T] he distinction between official-capacity suits and
personal -capacity suits is nore than "a nere pl eadi ng
device." . . . State officers sued for damages in
their official capacity are not "persons"” for purposes
of the suit because they assune the identity of the
governnent that enploys them. . . . By contrast,
officers sued in their personal capacity cone to court
as individuals. A governnent official in the role of
personal -capacity defendant thus fits confortably
within the statutory term"person."

Hafer v. Melo, 502 U.S. 21, 27 (1991). "On the nerits, to

establish personal liability in a 8 1983 action, it is enough to
show that the official, acting under color of state |aw, caused
the deprivation of a federal right." Graham 473 U. S. at 166.
In the instant case, therefore, plaintiffs' official-
capacity cl ai ns agai nst defendants MIIligan, Henry, Dettinburn,
Founds, and Knorr nust be dism ssed, pursuant to WIIl. For the
personal - capacity cl ainms, however, plaintiffs have net the
pl eadi ng requirenents of showi ng that the acts were comm tted

under color of state |law and caused a deprivation of a federal

- 12 -



right. Accordingly, plaintiffs may maintain the action agai nst
defendants MIligan, Henry, Dettinburn, Founds, and Knorr in

their personal capacities.

2. Sections 1985 and 1986

The plaintiffs seek to proceed agai nst the defendants
under 42 U.S. C. 88 1985 and 1986, two provisions of the Ku Kl ux
Klan Act of 1871. These provisions establish:

[A] cause of action against any person who enters into
a private conspiracy for the purpose of depriving the
claimant of the equal protection of the |aws .

[and] agai nst any person who, know ng that a violation
of § 1985 is about to be commtted and possessi ng power
to prevent its occurrence, fails to take action to
frustrate its execution.

Rogin v. Bensal em Township, 616 F.2d 680, 696 (3d Cr. 1980),

cert. denied sub nom, Mark-Garner Assoc., Inc. v. Bensal em

Townshi p, 450 U.S. 1029 (1981).

To make out a valid cause of action under § 1985, a
plaintiff nust allege each of the following: (I) a conspiracy;
(ii) for the purpose of depriving either directly or indirectly,
any person or class of persons of the equal protection of the
| aws or of the equal privileges and i munities under the | aws;
(ii1) an act in furtherance of the conspiracy; and (iv) injury to
ei ther person or property, or deprivation of any right or

privilege of a United States citizen. Giffin v. Breckenridge,

403 U.S. 88, 102-103 (1971) (citing 42 U.S.C. § 1985(3)). Once a

- 13 -



plaintiff satisfies the 8 1985 requirenents, he nmay al so maintain
a 8 1986 action, if he can prove that the defendants had
know edge of the 8§ 1985 viol ations and neglected to prevent their
occurrence. 42 U . S.C. § 1986 (1994). If, however, a plaintiff
cannot set forth a cause of action under 8§ 1985, he cannot set
forth a claimunder 8 1986. Rogin, 616 F.2d at 696.

In their conplaint, the plaintiffs fail to allege that
a conspiracy existed between the defendants. Furthernore, the
plaintiffs do not allege that the purpose of the all eged
conspiracy was to deprive the plaintiffs of a constitutional
right. Finally, the plaintiffs do not allege any act in
furtherance of that conspiracy. Therefore, the plaintiffs fai
to state a cause of action under 8 1985(3). Mdreover, because
the plaintiffs cannot set forth a cause of action under §
1985(3), they cannot seek relief under 8§ 1986. Consequently, the
plaintiffs cannot maintain either a § 1985 or 8 1986 action
agai nst these defendants.

Moreover, even if the plaintiffs had all eged that these
def endants had engaged in and acted in furtherance of a
conspiracy to deprive the plaintiffs of a constitutional right,
this Court would still be forced to dismss the clains brought
agai nst the Board, as well as defendants MIIigan, Henry,
Detti nburn, Founds, and Knorr in their official capacity, under

sections 1985 and 1986. “[S]Jtate officials acting in their



official capacities are not ‘persons’ under Section 1983. This

hol ding al so applies to Section 1985.” Wight v. Phil adel phia

Hous. Auth., No.ClV.A 94-1601, 1994 W 597716, at *2 (E. D. Pa.

Nov. 1, 1994) (citations omtted). Moreover, “[i]t is well-
settled that a state and its agencies are not ‘persons’ under 88
1983 and 1985.” Rode, 617 F. Supp. at 723. Accordingly, this
Court would still be required to dismss the plaintiffs’ clains

brought under sections 1985 and 1986 agai nst these defendants.\?®

3. Pendent State Law d ai ns

The plaintiffs claimthat MIligan, Henry, Dettinburn,
Founds, and Knorr commtted the followi ng torts against them
assault and battery, malicious abuse of process, false arrest,
fal se inprisonnment, and intentional infliction of enotional
di stress. Moreover, the plaintiffs state that “all acts
performed and/or omtted by Defendants were performnmed and/ or
omtted as agents, servants, workmen, and/or enpl oyees of” the
Board. Pls.” Am Conpl. T 51. The defendants contend that al
of the plaintiffs’ pendent state |law clains are barred by
statutory immunity. Pennsylvania s governnmental inmunity
statute, which is codified at 1 Pa. Cons. State. Ann. § 2310,
provides that officers acting within their official capacities

are generally immune fromstate law tort clains. Goldey v.

5. See Blanciak v. Alegheny Ludlum Corp., 77 F.3d 690, 697-98 (3d GCir.
1996); Wight, 1994 W 597716, at * 2.
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Pennsyl vani a, No.Cl V. A 92-6932, 1993 W 460808, at * 3 (E. D. Pa.

Nov. 5, 1993). While there are exceptions under the statute,
none are applicable to this case.\® However, while state
of ficers and enpl oyees enjoy the protection of Pennsylvania s
governnental immunity statute when “acting within the scope of
their duties,” 1 Pa. Cons. Stat. Ann. 8§ 2310, this protection
does not apply when the state officers and enpl oyees are acting
out side the scope of their duties.

The defendants do not argue that MIIligan, Henry,
Detti nburn, Founds, and Knorr acted within the scope of their
duties. Instead, they argue that the plaintiffs have pled that
MIligan, Henry, Dettinburn, Founds, and Knorr were acting wthin
the scope of their duties. This Court cannot accept the
defendants’ interpretation of the plaintiffs’ Anmended Conpl aint.
The plaintiffs nerely allege that when MI1ligan, Henry,
Detti nburn, Founds, and Knorr committed the intentional torts,

they were enpl oyed by the Board. Accordingly, the defendants’

6. The General Assenbly has enunerated nine exclusive exceptions to section
2310. The exceptions are for negligent acts involving: (1) vehicle liability;
(2) medical -professional liability; (3) care, custody, or control of persona

property; (4) Commonweal th owned real property; (5) potholes and other
dangerous conditions; (6) care, custody and control of animals; (7) liquor
store sales; (8) National Guard activities; and (9) toxoids and vaccines. 42
Pa. Cons. Stat. Ann. § 8522(b) (West Supp. 1997). Wiile the plaintiffs claim
that the state parole officers’ failure to provide nedical attention neets the
second excl usive exception, their argunment is flawed. Section 8522(b)

provi des that sovereign inmmunity is waived for “[a]Jcts of health care

enpl oyees of Commonweal th agency nedical facilities or institutions or by a
Commonweal th party who is a doctor, dentist, nurse or related health care
personnel .” Coviously, the state parole officers do not “fall within this
category.” Johnson v. Pennsylvania Dep’t of Corrections, No.ClV.A 92-5149,
1992 W 392601, at *1 (E.D. Pa. Dec. 18, 1992).
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notion to dism ss nust be denied with respect to the pendent
state |l aw cl ai ns agai nst defendants MI1ligan, Henry, Dettinburn,
Founds, and Knorr.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL B. CHLADEK and : CVIL ACTION
MARI E CHLADEK ;
V.
COMMONVEALTH OF PENNSYLVANI A, et al. . NO 97-0355
ORDER
AND NOW this 28th day of January, 1998, upon

consideration of the Mdtion of Defendants Pennsylvania Board of
Probati on and Parole, David MIIligan and Donna Henry to Di sm ss t he
Plaintiffs' Amended Conplaint (Docket No. 27) and the Mdtion by
Def endants David M Dettinburn, John E. Founds, and David M Knorr
to Dismss the Amended Conplaint (Docket No. 29), IT IS HEREBY
ORDERED t hat :

(1) all clains agai nst Defendant Pennsylvani a Board of
Probation and Parole are dism ssed with prejudice;

(2) all clains against Defendants David MIIigan, Donna
Henry, David M Dettinburn, John E. Founds, and David M Knorr in
their official capacities are dism ssed wth prejudice;

(3) all clains against Defendants David MIIigan, Donna
Henry, David M Dettinburn, John E. Founds, and David M Knorr
based on 42 U. S.C. 88 1985 and 1986 are dism ssed with prejudice;

(4) the Defendants’ Mdtions to Dismss are denied with
respect to the Plaintiffs’ <clainms against Defendants David

M I 1ligan, Donna Henry, David M Dettinburn, John E. Founds, and



David M Knorr in their personal capacities based on 42 U S.C. 8§
1983; and

(5) the Defendants’ Mdtions to Dism ss are denied with
respect to the Plaintiffs’ pendent state law clains against
Defendants David MIIligan, Donna Henry, David M Dettinburn, John

E. Founds, and David M Knorr

BY THE COURT:

HERBERT J. HUTTON, J.



