IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BARRY NYAZI E, as Admi nistrator : ClVIL ACTI ON
of the Estate of KHADI JA :
NYAZI E, Deceased and BARRY
NYAZI E and ZARM NA NYAZI E,
husband and wife, in their own
ri ght, and TAI BA NYAZI E and
Al SHA NYAZI E and FATI MA NYAZI E
and MARI AM NYAZI| E,
Plaintiffs

VS.

ROGER KENNEDY, DI RECTOR
NATI ONAL PARK SERVI CE and
NATI ONAL PARK SERVI CE and
BRUCE BABBI T, DI RECTOR
UNI TED STATES DEPARTMENT
OF THE | NTERI OR and
UNI TED STATES DEPARTMENT
OF THE | NTERI OR and
UNI TED STATES OF AMERI CA, :
Def endants : NO. 97-0120

VEMORANDUM AND ORDER

. INTRODUCTI ON

This wrongful death and survival action has been brought
under the Federal Tort Clains Act, 28 U S.C. 82671 et. seq., by
the parents and siblings of Khadija Nyazie, a fifteen year old
former resident of Upper Darby, Pennsylvania, to recover damages
arising fromher drowning in the Potomac R ver at Geat Falls
Nati onal Park, Virginia. Defendants have filed a notion to
di sm ss under 28 U S.C. 812(b)(1) for lack of subject matter
jurisdiction or, in the alternative a notion for sunmary
judgnent. For the reasons which follow, I wll grant the Mtion

to Dismss in part and deny it in part.
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1. FEACTS AND HI STORY

Geat Falls Park is one of several sites in the Nationa
Capital area adm nistered by the National Park Service (“NPS")
and i s overseen by the superintendent of the George Washi ngton
Menori al Parkway. The Potomac River runs through the park and,
al though swimm ng or wading is prohibited, trails and overl ooks
all ow scenic hiking for visitors. To raise maintenance funds,
the Park charges each entering car a $4.00 entrance fee which is
collected at the sole visitors’ entrance. That entrance is
mar ked wi th warnings regarding the dangers of the river®

On August 24, 1995, at approximately 6:45 p.m, Khadija
Nyazie, a fifteen-year old girl, and her famly paid the fee and
entered Great Falls National Park in Geat Falls, Virginia to
“picnic and enjoy the scenic view of the Potomac River.”
Plaintiffs’ Conplaint, at 5 (hereinafter “Conplaint”) .
According to plaintiffs, they received no brochures, handouts or
war ni ngs regarding safety wthin the park. After parking in the
| ot adjacent to the Visitor’s Center, plaintiffs walked to the
famly picnic area. Khadija and fourteen-year old Saiftullah
Alam |l eft the group to walk the park trails and get a better view
of the river. Plaintiffs allege that there were “no warning
si gns anywhere fromthe picnic area to the | ocation where Khadija
and Saiftullah stopped.” Plaintiffs’ Response to Defendant’s

Motion to Dismss, at 11 (hereinafter “Response”). The two

1 The si gnh at the entrance states, “DANGER Deadly Current, Slippery

Rocks. Even WAding Can Kill. No Wading. No Swi mm ng”
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children left the trails and began to clinb out onto the rocks at
the river’'s edge above the falls. Directly in front of them was
t he Potomac R ver which veered into a ten to fifteen foot
waterfall. The two sat on the rocks and, as Khadija attenpted to
reach the water, she fell into this waterfall zone. Her
conpanion tried to reach her, but he too was pulled into the
water.? Al though Saiftullah was able to swimto an island of
rocks where he was rescued, Khadija was not found until two days
| ater, August 26, 1995. She was pronounced dead at Suburban
Hospital in Bethesda Maryl and.

Plaintiff Barry Nyazie, father of the deceased Khadija and
adm ni strator of her estate, filed an adm nistrative claimfor
damages resulting fromher death in the amount of $7 mllion
dollars.® On August 20, 1996, the claimwas denied in a letter

sent via certified mail.*

2 The only reported witnesses to this accident were Ms. Tamara Sue
Bl oorer and M. Mark A. don who were also visiting the park. Ms. Bl ooner
reported the accident to appropriate officials.

3 28 U.S.C § 2675 notes that

“[aln action shall not be instituted upon a claimagainst the
United States for noney danages for injury or |oss of property or
personal injury or death caused by the negligent or wongful act
or om ssion of any enpl oyee of the Governnent while acting within
the scope of his office or enploynent, unless the clainant shal
have first presented the claimto the appropriate Federal Agency
and his claimshall have been finally denied by the agency in
writing and sent by certified or registered mail.” Defendants
claimthat the only proper plaintiff in this case is Barry Nyazie
as Administrator of his daughter’s estate since he is the only
plaintiff who satisfied the prerequisite of filing an

adm nistrative claim Defendants have not pursued this issue in
their notion to disnmiss/notion for sumary | udgnent.

* The letter stated that:

In the instant matter, the administrative record contains no

evi dence to establish any negligent or wongful act or onission on
the part of the Government in this matter. The record contains
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Following this denial, a conplaint was filed on January 7,
1997 namng the following as plaintiffs: Barry Nyazie,
Adm ni strator of the Estate of Khadija Nyazie; Barry and Zarm na
Nyazi e, parents of Khadija; and Tai ba, Aisha, Fatima and Mari am
Nyazi e, siblings of Khadija. Together they brought suit against
Roger Kennedy, the Director of the National Park Service; Bruce
Babbit, Secretary of the Interior; the National Park Service; the
United States Departnent of the Interior; and the United States
of Anerica. Plaintiffs asserted that the drowning resulted
solely fromthe “carel essness, recklessness and negligence of the
def endants” and based defendants’ liability on the follow ng
actions: (i) allowng a dangerous condition to exist on the
property of which they knew or should have known; (ii) failing to
warn or post adequate warning signs of such dangerous conditions;
(ii1) failing to take precautions to prevent this type of
accident; (iv) failing to erect barriers, fences, chains, ropes,
etc. near the accident site; (v) failing to adequately inspect,
supervi se and provide sufficient personnel to patrol the park;
(vi) failing to nake adequate and necessary repairs and to
mai ntain the park. Conplaint, at 920.

Def endants filed the instant Motion to Dismss, or in the

alternative, for Sunmary Judgnent on July 11, 1997. As grounds

evi dence that the Governnent provided adequate notice of any
hazards involved. Further, the conditions were open and obvi ous.
Addi tionally, the unsupported allegations of negligence on the
part of the Governnent fall within the discretionary function
exception of the F.T.C A and, consequently, are not covered by
the Act 28 U. S.C. 2680(a).



for this Mdition they assert that, under the Federal Tort C ains
Act, the only proper defendant is the United States and, hence,

t he ot her defendants should be dism ssed. Additionally,
defendant, the United States, noves for dism ssal of the entire
action for lack of subject matter jurisdiction or, in the
alternative, for sunmary judgnent in favor of defendants based on
the discretionary function exception to the Act.

I11. LEGAL STANDARD

A nmotion to disnss under Federal Rule of Civil Procedure

12(b) (1) tests the jurisdiction of a federal court over the

subj ect matter of the conpl aint. Walls v. Ahned, 832 F. Supp.
940, 941 (E.D. Pa. 1993); Liakakos v. CIGNA Corp., 704 F. Supp.

583 (E.D. Pa. 1988). In reviewng a notion to dismss, al
allegations in the conplaint and all reasonabl e inferences that
can be drawn therefrom nust be accepted as true and viewed in the

Iight nost favorable to the non-noving party. See Rocks v.

Phi | adel phia, 868 F.2d 644, 645 (3d Cr. 1989): D.P.

Enterprises, Inc. v. Bucks County Conmmunity Colleqge, 725 F.2d

943, 944 (3d G r. 1984). Lack of subject matter jurisdiction is
a ground for dism ssal and nmay be raised at any tine by the
parties or by the court sua sponte. Walls, 832 F. Supp. 940,
941; Liakakos, 704 F. Supp. 583, 586. Because at issue in a
factual 12(b)(1) notion is the trial court's very power to hear
the case there is substantial authority that the trial court is
free to weigh the evidence and satisfy itself as to the existence

of its jurisdiction. Mrtensen v. First Fed. Sav. & Loan Ass'n.,
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549 F.2d 884, 891-92 (3d G r.1977). Thus, the court may consider
affidavits, depositions, and testinony to resolve factual issues

bearing on jurisdiction. Gotha v. US., 115 F.3d 176 (3d Cr.

1997). As the instant case involves a challenge to this court’s
subject matter jurisdiction, a notion to dismss is proper and
cannot be converted into a notion for sunmary judgnent.

V. DI SCUSSI ON

A. DI SM SSAL OF PLAINTIFF S CLAI MS AGAI NST ALL DEFENDANTS OTHER

THAN THE UNI TED STATES

Def endants contend that, under the Federal Tort C ainms Act,
the only proper defendant in this matter is the United States of
America. | agree with this argunment and find that plaintiffs’
cl ai ns agai nst defendants Roger Kennedy, the Director of the
Nat i onal Park Service; Bruce Babbit, Secretary of the Interior;
the National Park Service; and the United States Departnent of
the Interior should be dism ssed and defendant United States of
Anerica be substituted.

Absent a waiver, sovereign inmunity shields the Federal

Governnent and its agencies fromsuit. Federal Deposit Insurance

Corp v. Meyer, 510 U. S. 471, 475 (1994) citing Loeffler v.

Frank, 486 U.S. 549, 554 (1988). Sovereign immnity is
jurisdictional in nature. Indeed, the "terns of [the United
States'] consent to be sued in any court define that court's

jurisdiction to entertain the suit.” United States v. Sherwood,

312 U. S. 584, 586 (1941). See also United States v. Mtchell,
463 U. S. 206, 212 (1983) ("It is axiomatic that the United States



may not be sued without its consent and that the existence of
consent is a prerequisite for jurisdiction").

The Federal Tort Clainms Act (hereinafter “FTCA’) provides
congressional consent to suit of the United States “for injury or
| oss of property, or personal injury or death caused by the
negligent or wongful act or om ssion of any enployee of the
Government while acting within the scope of his office or
enpl oynment, under circunstances where the United States, if a
private person, would be liable to the clainmant in accordance
with the Iaw of the place where the act or om ssion occurred.”
28 U.S.C. 8 1346. As a caveat, however, the Act states that

The renmedy against the United States . . . for injury

or loss of property, or personal injury or death

arising or resulting fromthe negligent or wongful act

or om ssion of any enployee of the Governnment while

acting within the scope of his office or enploynent is
exclusive of any other civil action or proceeding for
noney danmages by reason of the sanme subject matter

agai nst the enpl oyee whose act or om ssion gave rise to

the claimor against the estate of such enpl oyee.

28 U.S.C. §8 2679(a). Hence, the FTCA provides inmunity for
federal enployees fromclains of comon [aw tort by making the
United States the sole potential defendant. 28 U.S.C
§2679(a)(b).°> If the Attorney General certifies that a defendant

enpl oyee was in fact acting within the scope of enploynent, the

5 Congress enacted the Federal Enployees Liability Reformand Tort
Conpensation Act of 1988 (Reform Act), which anended the FTCA, 28 U.S.C.
8§1346(b), 2671-80, in response to Westfall v. Erwin, 484 U S. 292 (1988),
whi ch declined to accord absolute imunity fromcommon |law clains to federal
Governnment enpl oyees acting in the scope of their enploynent. The Reform Act
restored their absolute inmunity by establishing an excl usive renedy agai nst
the United States under the FTCA for certain negligent or wongful acts of
federal enployees acting within the scope of enploynent. See United States v.
Smith, 499 U S. 160 (1991).




action against the enployee is deenmed an FTCA action and the
United States is substituted for the federal enpl oyee as party
defendant. 28 U.S.C. 82679(d)(1).

Wth respect to federal agencies, the Act clearly states
that “[t]he authority of any federal agency to sue and be sued in
its own nanme shall not be construed to authorize suits against
such federal agency on clains which are cogni zabl e under 81346(b)
of this title, and the renedies provided by this title in such
cases shall be exclusive.” 28 U S.C. 81346(b). Specifically,
the federal courts have held that “[a]ctions brought under the
FTCA nust be brought against the United States. A governnent

agency may not be sued in its own nane.” Scheiner v. National

Capital Region, Nat. Park Service, 737 F. Supp. 3, 4 (D.D.C

1990). See also Sprecher v. Graber, 716 F.2d 968 (2d G r.1983);

Hughes v. United States, 701 F.2d 56 (7th G r.1982).

In the case at bar, plaintiffs naned as defendants Roger
Kennedy, the Director of the National Park Service, and Bruce
Babbit, Secretary of the United States Departnent of the
Interior. The Attorney CGeneral has asserted, and plaintiffs have
agreed, that these individuals were acting in their official
capacities as enployees of the defendant, United States of
America. As such, the clains against them nust be dism ssed and
the United States, already nanmed as a proper defendant, shall be
substituted in their place.

Li kew se, both the National Park Service and the United

States Departnent of the Interior were naned in the Conplaint as
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defendants to this action. Under 82679(a) of the FTCA, these
federal agencies are not vulnerable to suit based on negligence
by their enployees. | find, and plaintiffs have w sely conceded,
that the negligence clains agai nst them nust al so be di sm ssed,

|l eaving the United States as the sole defendant in this action.

B. DI SCRETI ONARY FUNCTI ON EXCEPTI ON

Def endants assert that plaintiffs’ clains against the United
States are barred by the discretionary function doctrine and,
therefore, that this action should be dism ssed for |ack of
subject matter jurisdiction.

As di scussed above, a party may bring an action agai nst the
United States only to the extent that the governnment waives its

sovereign immunity. Federal Deposit |Insurance Corp., 510 U S at

475. Al though, the Federal Tort Clains Act constitutes a waiver
of that immnity for tort clains that arise froma governnent

enpl oyee’ s conduct within the scope of his or her enploynent,

t hat waiver is not absolute. The discretionary function
exception bars FTCA clains “based upon the exercise or
performance or the failure to exercise or performa discretionary
function or duty on the part of a federal agency or an enpl oyee
of the Governnent whether or not the discretion involved be
abused.” 28 U.S.C 82680. Underlying the exception is a
congressional wish “to prevent judicial ‘second-guessing of

| egi slative and adm ni strative deci sions grounded in social,
econom c, and political policy through the nmedium of an action in

tort.” United States v. S.A. Enpresa de Viacao Aerea R o
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G andense (Varig Airlines), 467 U.S. 797, 814 (1984) citing

United States v. Miniz, 374 U S. 150, 163 (1963).° Application

of this exception, therefore, precedes any negligence analysis as

a threshold, jurisdictional issue. Kiehn v. United States, 984

F.2d 1100, 1102 (10th Gr. 1993). See also Fisher Bros. Sales,

Inc. v. United States, 46 F.3d 279 (3d G r. 1995) (dismssing a

tort claimagainst the U S. for |ack of subject matter
jurisdiction under the FTCA' s discretionary function exception);

Garcia v. United States, 896 F. Supp. 467, 471 (E.D. Pa. 1995)

(Because the discretionary function exception is alimtation on
t he wai ver of sovereign immunity, clains which fall within the
exception nust be dism ssed for |ack of subject matter
jurisdiction.).’

To determ ne whet her chall enged conduct falls within the
di scretionary function exception, the court nust analyze it under
a two-step test. First, because the exception only covers
actions that are “discretionary in nature,” the court nust decide

if those actions involve an “el enent of judgnent or choice.”

6 By designing this discretionary function exception, “Congress took
‘steps to protect the Governnent fromliability that would seriously handi cap
ef ficient government operations.’”” United States v. S.A Enpresa de Viacao
Aerea Rio Grandense (Varig Airlines), 467 U S. 797, 814 (1984) citing United
States v. Muniz, 374 U. S. 150, 163 (1963).

"Three circuits have held that the burden of proving the exception |ies
with the governnent. See Prescott v. United States, 973 F.2d 696 (9th Gr.
1992); Carlyle v. United States, 674 F.2d 554 (6th Cr.1982); Stewart V.
United States, 199 F.2d 517, 520 (7th G r.1952). However, in United States
V. Gaubert, 499 U S. 315, 325 (1991), the Court explained that for a
plaintiff's claimto survive, the challenged acti ons cannot "be grounded in
the policy of the regulatory regine." Wile this statenent suggests that the
burden lies with the plaintiff, the issue has not been clearly decided by

either the Suprene Court or the Third Crcuit and I do not address it now.
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United States v. Gaubert, 499 U S. 315, 322 (1991) citing

Berkovitz v. United States, 486 U S. 531, 536 (1988). “It is the

nature of the conduct, rather than the status of the actor" that

governs whet her the exception applies. 1d. at 322 citing United

States v. S.A. Enpresa de Viacao Aerea R o Grandense (Varig

Airlines), 467 U.S. 797, 813 (1984). If a federal statute,
regul ation or policy specifically sets forth a directive, an
enpl oyee will not be shielded by the exception for failure to
follow that directive. Berkovitz, 486 U. S. at 536. However,
“[i]t is the governing adm nistrative policy, not the

[ government’ s] know edge of the danger that determ nes whet her
certain conduct is mandatory for purposes of the discretionary

function exception.” Rosebush v. U.S., 119 F. 3d 438, 441 (6th

Cr. 1997). Considerations of negligence are irrelevant to this
analysis. As the Third Crcuit has stated, “[t]he test is not
whet her the governnent actually consi dered each possible
alternative in the universe of options, but whether the conduct
was of the type associated with the exercise of official

di scretion.” Smth v. Johns-Manville Corp., 795 F.2d 301, 308-309
(3d Gr. 1986).

Second, once the elenment of discretion is established, the
court nust determ ne “whether that judgnent is of the kind that
the discretionary exception was designed to shield.” Gaubert,
499 U. S. at 322-323 (citations omtted). Essentially, the
di scretionary exception “protects only governnental actions and

deci si ons based on considerations of public policy” including
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t hose grounded in social, economc or political concerns. 1d.
(citations omtted). Thus, “the relevant question is not whether
an explicit balancing is proved, but whether the decision is

susceptible to policy analysis.” United States Fidelity and

GQuar antee Conpany v. United States, 837 F.2d 116, 120 (3d Cr.

1988). The FTCA expressly provides that the exception "applies
to policy judgnents, even to those constituting abuse of

di scretion." Rosebush, 119 F.3d at 441 citing Dalehite v. United

States, 346 U. S. 15, 33 (1953).

Plaintiffs essentially claimthat defendants were negligent
in (1) allow ng a dangerous condition to exist and failing to
mai ntain the park; (2) failing to warn about such conditions
t hrough either signage or brochures; (3) failing to erect
barriers or fences around such hazards; and (4) failing to
i nspect and supervise the park. They assert that this conduct
does not fall within the discretionary function exception and, as
such, is not imune fromsuit. Having scrutinized the policies,
directives, manual s and gui delines of the National Park Service
and Great Falls National Park, | find that, with respect to the
warni ng signs, barriers and supervision, the Park’s decisions are
i mmuni zed. However, the failure to hand out warning brochures
8

escapes the reach of the discretionary function exception.

(1) Discretion

8 pue to the paucity of National Parks within the Third Crcuit region,
there is little precedent in this Crcuit applying the discretionary function
exception in the National Park/National Forest context. Hence, | rely
substantially on persuasive case |aw from ot her courts.
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The first relevant inquiry asks whether the controlling
statutes, regulations and adm nistrative policies nandate that
the National Park Service maintain the Park, post and distribute
war ni ngs, erect barriers and supervise the Park in a certain
manner. Wl | -founded precedent has determ ned that such
decisions fall squarely within the discretion of the governnent.

In Blackburn v. United States, 100 F.3d 1426 (9th Gr.

1996), a diver sued under the FTCA for injuries sustained when he
dove off a bridge in Yosemte National Park. His alleged clains
agai nst the governnment included failure to warn, negligent design
and mai ntenance of the bridge and failure to abate hazards
associ ated with diving off the bridge. [d. The Court, upon
review ng the various statutes and Managenent Policies under
whi ch the National Park Service enpl oyees operated, found that
they “necessarily enconpass an el enent of discretion in deciding
how and when to warn the public of known dangers.” [d. At 1431
The Court continued on to state that:
Al t hough the policy manual s outline general policy
goal s regarding visitor safety, they do not set out the
speci fic nmeans by which the NPS enpl oyees are to neet
t hese general goals. Further nore, the policy manual s’
broad mandate to warn the public of and protect it from
speci al hazards involves the exercise of discretion in
identifying such hazards in determ ning which hazards
require an explicit warning and in determ ning the
preci se manner in which to warn it of those hazards.

Id. at 1431 (citations onitted).®

®Plaintiffs contend that Blackburn is disti ngui shabl e fromthe instant
matter. According to plaintiffs, that case held that it was only
di scretionary to identify hazards and deternine which required an explicit
war ni ng and whi ch hazards spoke for thensel ves. The distinction, argue
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Simlarly, in Valdez v. United States, 56 F.3d 1177 (9th

Cr. 1995), the plaintiff was rendered quadripl egi c when he fell
down a waterfall in Kings Canyon National Park after attenpting
to descend down the side of the falls and | osing his footing.
The plaintiff nade five clains in that matter including: (1)
negligently designing and maintaining a trail in a way that
appeared to lead into the waterfall; (2) failing to adequately
warn; (3) failing to keep the area safe; (4) failing to prevent
such actions by park visitors by erecting barriers; and (5)
failing to warn the public of potential hazards through
educational materials. |d. at 1178. Holding that the
di scretionary function exception applied to all of these
concerns, the Court stated that “[the Park] guidelines can be
consi dered nmandatory only in the larger sense that they set forth
broad policy goals attainable only by the exercise of
di scretionary decisions.” 1d. at 1179.

Repeat edl y, courts have recogni zed that decisions regarding
mai nt enance, warning, barriers and supervision of the national
parks involve a great degree of discretion by park officials.

Wth respect to mai ntenance see Rosebush, 119 F. 3d at 442 (“The

controlling statutes, regulations and adm ni strative policies did

plaintiffs, is that, in this case, Great Falls personnel already deterni ned
that the hazard was hidden and a warni ng was required.

Plaintiffs’ description of Blackburn, however, falls anpong the many
cases that they mischaracterize. Plaintiffs fail to note that the Bl ackburn
court also found that, once a hazard is identified as requiring a warning, a
di scretionary decision is involved in determning “the precise manner in which
to warn of those hazards.” Blackburn, 100 F.3d at 1431. Wile it is true
that Great Falls personnel did identify the water as a hazard requiring a
war ni ng, they still maintained conplete discretion as to howto notify the
public of the danger.
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not mandate that the Forest Service maintain its canpsites and
fire pits in any specific manner. Accordingly, the conduct of
the Forest Service in nmaking these decisions was within the

di scretionary function exception to the FTCA's wai ver of

immunity.); warnings see Kiehn v. United States, 984 F.2d 1100,

1102 (10th G r. 1993) (Decision whether or not and how to post
warni ng signs at national nmonunment was fully within the Nationa

Park Service’'s discretion); Johnson v. United States, 949 F. 2d

332, 338 (10th G r. 1991) (Broad statutory/regulatory framework
for the National Park Service |eaves to NPS s discretion the
deci sion not to provide additional warnings for nountain

clinbers); Zummalt v. United States, 928 F.2d 951, 958 (10th Cir.

1991) (Decision not to install warning signs in Pinnacles
Nati onal Monunment was within exercise of discretion); guardrails

see Baumyv. United States, 986 F.2d 716, 721 (4th Cr. 1991)

(Broad | anguage in congressional nmandate to NPS did not
specifically govern design and construction of parkway guardrails
and, hence, the decision was a discretionary one); Bowran v.

United States, 820 F.2d 1393 (4th Cr. 1987) (Decision not to

pl ace guardrail along Parkway enbanknment was discretionary

deci sion); inspection and supervision see Autery v. United

States, 992 F.2d 1523 (11th Gr. 1993) cert. denied 511 U S. 1081

(1994) (Broad guidelines stating that “saving and saf eguardi ng of
human |ife takes precedence over all other park managenent
activities,” in absence of nore specific guidelines, did not

renove discretion from decision whether or not to inspect

15



hazardous trees in the park); Lockett v. United States, 938 F.2d
630, 639 (6th G r.1991) (Proper response to the discovery of PCBs
in aresidential area, including not making any response at all,
is wthin the discretionary function exception to the FTCA).

In contrast, several cases have ruled that the conduct at
i ssue included no “el enent of judgnent or choice” because a
regul ation set forth a specific directive. For exanple, in Faber

V. United States, 56 F.3d 1122 (9th Cr. 1995), the plaintiff,

who was injured when he dove into a natural pool at the Tanque
Verde Falls, asserted negligence stemming fromthe National

Forest Service' s failure to warn. Prior to the accident, the
Forest Service, know ng that a significant nunber of diving
accidents were reqgqularly occurring at the Tanque Verde Falls,
pronul gated a Tanque Verde Managenent Pl an requiring the

devel opnent of a sign plan, creation of an ongoing nedia program
and provision of “a presence” to verbally warn the public of
dangers. |d. Despite this directive, the Forest Service failed
to provide any warnings or inplenent any of the prescribed safety
measures. |d. As such, the court held that “the Forest Service
did not exercise any choice in failing to warn about the dangers
associated with diving fromthe Falls.” 1d. at 1125. Unlike the
cases di scussed above, definite guidelines existed which nandated

certain action. See also Mandel v. United States, 793 F.2d 964,

967 (8th Cir. 1986) (Failure to properly execute a previously
adopted safety policy was not discretionary in nature); Soto v.

United States, 748 F. Supp. 727, 730 (C.D. Cal. 1990) (Wen the

16



District disregarded all of the Forest Service rules that apply
to dispersed areas, failure to warn could not be the exercise of
a discretionary function).

In the instant case, NPS s decisions regardi ng mai ntenance,
war ni ng signs, guardrails and supervision in the park all contain
some “el enent of judgnment or choice” that nakes them
di scretionary. Nothing within the governing adm nistrative
policy dictates specifically how the park should nanage safety
precautions. Chapter 8.1 of the Managenent Policies states that
“Visitors will be given appropriate information to encourage safe
and | awful use of the parks and to mnim ze any resulting adverse
i npacts on park resources.” Chapter 8.5 goes on to note that:

The saving of human life wll take precedence over all

ot her managenent actions. The National Park Service

and its concessioners, contractors, and cooperators

will seek to provide a safe and heal t hful environnment

for visitors and enployees. . . . However, park

visitors assune a certain degree of risk and

responsibility for their own safety when visiting areas

that are nmanaged and mai ntai ned as natural, cultural or

recreational environnments. Were practicable and not

detrimental to NPS nandates to preserve park resources,
known hazards will be reduced or renoved. Were it

woul d be inconsistent with congressionally designated

pur poses and nandates or where ot herw se not

practicable to make physical changes, efforts will be

made to provide for persons’ safety and health through

ot her controls, including closures, guarding, signing,

or other forms of educati on.

Managenent Policies, at Chap. 8.5. Additionally, Chapter 1 of
the NPS Sign Manual states that “the individual park manager

foll owi ng the guidelines and procedures set down in the [National
Park Service Traffic Control Sign and System CGuideline], has the

responsibility for determ ning whether or not a sign is necessary
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or appropriate at a given location.” Sign Manual, at 1-1. %
These regul ations are virtually identical to those under which

the NPS operated in Blackburn, Valdez and Rosebush. Thus, in

contrast to plaintiffs clains, the regulations actually grant a
great deal of latitude in inplenmentation to the NPS to determ ne
whi ch situations are hazardous and how to handl e those dangers. ™
Not hing dictates that a specific nunber of signs or guardrails
need be placed around the Potomac River to warn of its dangers.
The NPS could, in its wsdom decide to erect no warnings in a

particular area without violating any directives. Like the

regul ations in Blackburn, Valdez, Rosebush and nunerous ot her

deci sions, these policies create broad goals that can only be
attained by the exercise of discretionary decisions. *?
Plaintiffs claimthat the defendants violated an established

policy by failing to give them brochures with inserts warning of

0 pefendants also refer the court to the Affidavit of Audrey F.

Cal houn, Superintendent of George Washi ngton Menorial Parkway, Nationa
Capital Region, National Park Service, Departnent of the Interior. M.

Cal houn states that “[t]here are no federal statutes which specifically
proscri be or describe a course of conduct or action for the National Service
to follow in managenment of the park. Affidavit of Calhoun at 2

“'See Tippett v. U.S, 108 F.3d 1194, 1197 (“the general goal of
‘protecting human life' [under Chapter 8.5] in the nation's national parks is
not the kind of specific mandatory directive that operated to divest [park
officials] of discretion.”).

2 cther relevant regulations are found in the Loss Control Managenent
Program Gui del i nes. Chapter 22 states that “all areas will provide any
special materials, signs and prograns to alert the public of potential
dangers.” Loss Control Managenment Cuidelines (LCM3, Chap. 22, p.2
Addi tionally, the guidelines mandate that “the park safety O ficer should
review the signing of the park and determine if it is appropriate for the area
signed and if it is in good repair.” 1d. None of these provisions remove the
discretion of the NPS to determ ne how to handl e warni ngs.
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the hazards in the park.' Response, at 37. They subnit that,

“[ o] nce these nanagenent gui deli nes mandated t hese warni ngs be
given to Park visitors through these brochures/inserts, there was
no discretion to an enpl oyee to ignore and viol ate a mandat ed
policy of the National Park Service.” Response, at 37-38. Wile
failure to follow a directive woul d escape the discretionary
function exception, plaintiffs point to no specified policy of
the National Park Service that requires brochures to be
distributed at the entrance gate. The only applicable provision
in the Managenent Policies of the NPS states that “[v]isitors

wi |l be given appropriate information to encourage safe and

| awf ul use of the parks and to mnimze any resulting adverse

i npacts on park resources.” Nothing in that regulation requires
that this information be dissemnated to each entering car

t hrough a brochure. Unlike the rules in Faber, this statenent is
a far cry froma clear directive. Mreover, the Loss Contro
Managenent Cui del i nes, Chapter 22, state that “[Db]rochures
specific to the area should contain safety nessages that direct

attention to special hazards or attractions that could be

B The warning insert to the park brochure stated, in rel evant part:
Warni ng: Drowning i s Real

. Frequent drowni ngs occur in the Great Falls area. Anyone
entering the river is at risk.
. The Potonmac seens so tranquil that people are unaware of

danger. Water currents are extrenely strong wi th nmassive
undertows even where the surface | ooks calm
. Stay away fromthe water’s edge; wet rocks are slippery.
Fish only fromthe shore.
Plaintiff's Exhibit C.
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potentially hazardous to the visitor.” LCM3 Chap. 22, p.2. *
This provision, contained in the section describing appropriate
educational materials, only mandates what should be in a
brochure, not that the Geat Falls Park staff is required to hand
each visitor vehicle a brochure. *°

As a final note in this part of the analysis, plaintiffs

pl ace substantial reliance on the case of George v. United

States, 735 F. Supp. 1524 (M D. Ala. 1990), where the court held
that the decision of Forest Service officials to take no
precautions agai nst a known and dangerous alligator at a

desi gnated swinm ng area was not within the discretionary
function exception to the Federal Tort Clainms Act. The court

deci ded that there was no el enent of choice presented by the

 I'n order to read this provision in context, it is essential to note

t he purpose of the Loss Control Managenment Quidelines. The introduction
st at es:

Thi s gui deline has been prepared to provide both field units and

of fice managers with sufficient information to develop a

conprehensi ve safety and occupational health program However,

each area nust design its own safety and occupational health

effort based on | ocal circunstances and operations.
LCMG introduction, p.iii. Thus, the broader mandate of the Cuidelines |eaves
substantial discretion with the park officials.

> I'n her deposition of December 3, 1997, Audrey F. Cal houn,

Superintendent for the George Washi ngton Menorial Parkway, stated that there
is no policy that mandates that brochures or any other type of handout be
given to visitors of the park. Deposition of Audrey F. Cal houn, p. 59.
Additional ly, M. Cal houn expl ained that:

[ The brochures] are given out in various forns. People can pick

themup at the visitor center. |If the entrance station is

manned, people can pick the brochure up there. 1t’s one of the

things that the fee collector may hand out along with the

ticket, the receipt for paying the fee. They can pick the

brochure up at the Parkway headquarters. W can nmail the

brochure out to people if they request it.
Id. at p. 61. Hence, even assunming that plaintiffs did not receive any type
of brochure upon entering the park, no policy, directive or mandate was
viol ated by the park personnel. Although the park had a goal of providing the
handout to each vehicle, this goal is not a directive.
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failure to respond to this danger. 1d. However, plaintiffs
reliance on this case is msplaced for two reasons. First, it
is distinguishable fromthe present situation in that the

gushi ng, white water river which resulted in Khadija Nyazie's
untinely death was open and obvi ous, whereas the alligator in

6

CGeorge was not.'® George, 735 F. Supp at 1531. Moreover, the
court based its decision on a finding that the governnment had “no
reasonabl e range of choices” and was sinply negligent in deciding
not to warn of the alligator. |d. at 1532.%' This reasoning

m sunder st ands the scope of the exception and “inproperly

16 Al t hough both the National Park warning brochure and Superintendent
Cal houn stated that the dangers of the river may not be obvi ous to soneone
unfam liar with the current, the river was certainly nore open than the hazard
in George. As support for this proposition, it is helpful to determ ne what
the George court neant by “open and obvious.”

First, it distinguished George from Bowran v. United States, 820 F.2d
1393 (4th Gir. 1987) where the court found that a decision not to put a
guardrail or post signs along a steep enbanknent was protected by the
di scretionary function exception, on the grounds that the danger was open and
obvi ous. Ceorge, 735 F. Supp. at 1531

The court al so distinguished Chrisley v. United States, 620 F. Supp. 285
(D.S.C. 1985), aff’'d 791 F.2d 165 (4th Cr. 1986) where the government
mai nt ai ned a dam but posted no signs warning of the steep enbankment and the
swift current even though the shoreline was a popul ar fishing area.

Plaintiff's son fell in the water and drowned and the court held that the
deci sion of whether to restrict the area in question or to post warning signs
was a discretionary function, especially since the danger was not hidden. | d.

at 289. Accord Rich v. United States, 119 F.3d 447 (10th Cr. 1997).

Finally, although not discussed in CGeorge, the case of Valdez v. United
States, 58 F.3d 1177 (9th G r. 1995), presents a case that is factually
simlar to the one at bar. As did Khadija Nyazie, the plaintiff, in that
case, fell down a waterfall. The court found that the discretionary function
exception applied to the governnent’s decision on howto warn of the waterfal
since the danger was apparent. It stated that “[b]ecause the NPS cannot
apprise the public of every potential danger posed by every feature of the
Park, a degree of judgnent is required in order to deternine which hazards
require an explicit warning and which hazards speak for thenselves.” |[|d. at
1180.

¥ The court stated “[s]urely, it cannot be contended that the forest

of ficials had discretion to deci de whether overriding policy considerations of
protecting the alligator(s) and the natural state of the area outwei ghed the
safety of the humans using the designated swiming area.” George, 735 F.
Supp. at 1531.
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entangl e[s] issues of negligence with the determ nation of
whet her the discretionary function exception applie[s].” Roop v.

United States Park Serv., 882 F. Supp. 567, 571 (S.D.W Va.

1995). As the Eleventh Crcuit has held, the discretionary
function exception “applies to policy judgnents, even to those

constituting abuse of discretion.” Dickerson, Inc. v. United

States, 875 F.2d 1577, 1581 (11th Cir. 1989).

In the instant case, regardl ess of whether or not the NPS
was negligent providing saf eguards agai nst the tragic accident,
t he decisions as to nmai ntenance, warnings, brochures, guardrails
and supervision in the park were a product of sheer discretion

granted to the officials by the NPS Managenent Policy.

(2) Considerations of Public Policy

Even if the chall enged Governnment conduct does involve an
el ement of discretion, the discretionary exception wll not
shield the chall enged conduct unless it is based on

consi derations of public policy. Blackburn v. United States, 100

F.3d 1426, 1433 (9th Cr. 1996). Again, clear precedent advocates
vigorously in favor of the defendant’s position that its
deci sions are perneated with policy concerns. However,
defendant’s case falters when considering the failure to hand out
t he warni ng brochure.

As stated above, regardl ess of whether or not there is
evidence that policy factors were the basis of a chall enged

deci sion, the discretionary function exception applies if the
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decision is susceptible to policy analysis. Rosebush v. United

States 119 F.3d 438, 444 (6th Cr. 1997). See also Hughes v.

United States, 110 F.3d 765 (11th Cir.1997). Deci sions whet her
and how to nake federal |ands safe for visitors require making
policy judgnents protected by the discretionary function

exception. Rosebush, 119 F.3d at 443. See also Autery v. United

States, 992 F.2d 1523, 1527 (11th G r. 1993)(clainms for injuries
sustai ned when a tree fell on car as plaintiffs were driving

t hrough Great Snokey Muntain National Park barred by

di scretionary function exception because Park Service decisions
concerning safeguarding visitors constitutes protected

di scretionary conduct); Bowran v. United States, 820 F.2d 1393,

1395 (4th G r. 1987) (design and use of Park Service facilities
on the Blue Ridge Parkway a discretionary function because it
requi res bal ancing safety, aesthetics, environnental inpact, and

avail abl e financial resources); Wight v. United States, 868 F.

Supp. 930 (E.D. Tenn.1994), aff'd, 82 F.3d 419 (6th Cr.1996)
(exception protects decisions concerning how and whet her to warn
the public that trees mght fall on a hiking trail).

As di scussed above, in Blackburn v. United States, 100 F. 3d

1426 (9th Cir. 1996), plaintiff alleged negligence by the NPS for
failure to warn of the dangers in diving off a bridge. The court
found that the NPS s decisions not to erect barriers on the
bridge or put warning signs on the bridge itself were based on
consi derations of public policy, stating that:

The deci sions regarding the el ection, placenent and
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text of the signs were based on considerations of
vi sitor enjoynent, preservation of the historical
features of the bridge, the need to avoid a
proliferation of man-nmade intrusions, and protection of
wildlife and the general riparian environnent.
Id. at 1434. Upon finding that the decision was “precisely the
kind the discretionary function exception was intended to
i mmuni ze fromsuit,” the court held the Governnent inmmune from
tort liability. Id. (citations omtted).

The recent Sixth Circuit case of Rosebush v. United States,

119 F.3d 438 (6th Cir. 1997), also denonstrates what has been
consi dered an acceptabl e policy decision wthin the boundaries of
the discretionary function exception. |In that case, the
plaintiffs sued the United States Forest Service to recover for
injuries suffered by their sixteen-nonth ol d daughter when she
fell into afire pit at a national canpground. |d. They alleged
negl i gent mai ntenance of a dangerous condition, failure to erect
barriers and negligent managenent. [|d. Holding the Governnent
i mmune fromsuit, the court stated:

The managenent and nmai ntenance deci sions of the Forest

Service at the Canp 7 Lake Recreation Canpground

i ncluding the decision to have open fire pits, the

design of the pits, whether to enclose themw thin

railings, and whether to warn of their dangers involves

bal anci ng t he needs of the canpground users, the

ef fectiveness of various types of warnings, aesthetic

concerns, financial considerations, and the inpact on

t he environnent, as well as other considerations.

Id. at 444. See also, WIlson v. United States, 940 F. Supp. 286,

290 (D. Or. 1996) aff’d F.3d ____ (9th Gir. 1998) (the

deci sion not clear woody debris froml|ake was w thin

di scretionary function exception since it was “grounded in
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soci al, economc and political policy”); Fahl v. United States,

792 F. Supp. 80, 83 (D. Az. 1992) (suit dism ssed under exception
because “[r]equiring the Park Service to place guardrails and
war ni ngs at every concei vably dangerous place in the park woul d
certainly conflict with the avowed policy of attenpting to
interfere as little as possible with nature in addition to being
a costly undertaking”).

The courts have found, in several instances, that failure to
warn did not fall into the discretionary function exception
because there was no |ink between the policy considerations and
the decision at issue. "[Where the challenged governnent al
activity involves safety considerations under an established
policy, rather than the bal ancing of conpeting policy
consi derations, the rationale for the exception falls away and
the US. wll be responsible for the negligence of its

enpl oyees. " Aslakson v. United States, 790 F.2d 688, 693 (8th

Cr. 1986). For exanple, in Summers v. United States, 905 F.2d

1212 (9th Gr. 1990), plaintiffs sued the NPS for failure to
identify and warn of the danger to barefoot visitors of hot coals
on park beaches.'® The court held that, although the decision
was one involving discretion under the first prong of the

di scretionary function test, it resenbled nore a departure from
the safety considerations established in the Service's policies

than a m staken judgnment in a matter clearly invol ving choices

8 Note that the Ninth Circuit has declined to recognize nuch of the
dicta in Sutémers as |aw. See Bl ackburn, 100 F.3d at 1432.
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anong political, economc, and social factors. |d. at 1216.
Because the park service did not even consider the danger to
visitors fromthe hot coals, policy concerns “played no part in
the fornulation of the changed Park Service policy on fire

rings.” 1d. 1216. See also Gotha v. United States, 115 F.3d 176

(3d Gr. 1997)(failure to provi de adequate safeguards on a narrow
pathway at U S. Naval Facility, although a discretionary

deci sion, was nore a product of inaction rather than of policy
consi derations so discretionary function exception does not

apply); Cope v. Scott, 45 F.3d 445, 451 (D.C.Gr. 1995) (“having

taken steps to warn users of dangers inherent in the [use of the
Park’s roadway], the Park service cannot argue that its failure
to ensure that those steps are effective involves protected
“discretionary’ decisions.”).

In contrast to Summers, the case at bar involves severa
deci si ons regardi ng mai nt enance, warnings, barriers, and
supervi sion/inspection that unequivocally involved a bal anci ng of
policy considerations. Chapter 1.3 of the NPS Managenent
Policies states that:

Congress’s mandate to the Park Service has been

expressed as conserving resources while providing for

their enjoynent by today’'s citizens in a manner that

will |eave them uninpaired for future generations.

There will inevitably be sone tension between

conservation of resources on one hand and public

enjoynment on the other. The National park Service is

charged with the difficult task of achieving both.

Managenment Policies, at chap. 1.3. ee also 16 U S.C 81. Wth

respect to warning signs, chapter 9.11 continues on to declare
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t hat :

Signs will be held to the m ni mum nunber, size, and
wording required to serve their intended functions, so
as to mnimally intrude upon the natural or historic
setting. They will be placed where they do not
interfere with park visitors’ enjoynent and
appreci ati on of park resources.

Managenment Policies, at 9.11.

O her policy concerns have been identified by Audrey F.
Cal houn, the Superintendent, George Washi ngton Menorial Parkway,
Nati onal Capital Region, National Park Service, departnent of
Interior. Regarding supervision of the park, she states that

Deci sions on the depl oynent of National Park Service
personnel by day of the week and tinme of day are based
upon bal ancing concerns for visitor safety, visitor

enj oynent of the park, maintenance requirenents,
natural and historic resources protection, budgetary
constraints, and allocation of limted staff and
financi al resources.

Affidavit of Audrey F. Cal houn, at 17. She goes on to expl ain,
Wi th respect to mai ntenance and barriers that,

The major factors in deciding if and how to
specifically install barrier fences on the shoreline
woul d include historic and aesthetic considerations,
the structural integrity of any fence due to changing
| evels of the river, the inpact to the environnent,
cost estimates, budgetary restraints, public safety,
and i nmpact on the quality of the visitors’ experience
in and enjoynent of the park . . . Shoreline fencing
was and is not required under any existing |aw,
regul ati on, or standard.

Id. at 21-22. %

¥ The introduction to the Loss Contr ol Managenent Cui del i nes al so
states:
Par adoxi cal |y, many of the natural features found in parks pose
significant safety risks to the uninfornmed visiting public, yet
those sane features cannot be elinm nated nor guarded against in
t he sane manner that a prudent person would expect to find in an
i ndustrial or hone setting. Therefore, NPS public safety
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Li ke the defendants in Rosebush and Bl ackburn, the Nationa
Park Service clearly engaged in a bal ancing of various policies
i n deciding how and when to provide for visitor safety in the
park. As evidenced by the already existing signs and the park
brochure, the NPS was aware of the dangers associated with the
river. Taking into consideration the conpeting concerns of
public safety, feasibility, aesthetics, budgetary constraints,
and unrestricted visitor enjoynent of the park, it set up a
system by which to nanage these hazards, thus distinguishing it
fromthe defendants in Summers. Wether or not the signs,
barriers, maintenance and supervision were sufficient to prevent
accidents of the sort that occurred or whether the governnent
negligently engaged in an inappropriate balancing is outside the
scope of the court’s power of review. Furthernore, plaintiffs’
claimthat the recent erection of new signs and barriers
“certainly burst the bubble on defendants’ argunent that the
fencing was an eyesore” and “not perm ssible” has no inpact on
the determ nation that these decisions were based on

consi derations of public policy. Response, at 24. * These

efforts are focused on interpreting the values of the park’s
natural features and educating the visitor concerning the proper
precautions one nust take to have a safe and heal thful journey
at that specific park unit.

LCM5 introduction, p.iii.

D plaintiffs spend a significant anount of tinme di scussi ng whether or
not the warning signs and barriers were adequate. This line of argument
m sunder st ands the discretionary function exception. Layton v. United States,
984 F.2d 1496, 1502 (8th CGir.) cert. denied 510 U S. 877 (1993) (“Whether
enpl oyees were negligent in making any . . . decisions is irrelevant.”);
Kennewi ck Irr. Dist. v. United States, 880 F.2d 1018, 1029 (9th Cr. 1989)
(“[NJegligence is sinply irrelevant to the discretionary function inquiry.”).
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deci sions were “precisely the kind the discretionary function was

i ntended to i muni ze fromsuit.” Childers v. U.S., 40 F.3d 973,

976 (9th Cr. 1995).

However, one renmmi ning concern |ingers. Although defendant
di d have discretion as to whether brochures were to be
distributed to visitors, it had already established a general
practice of handing themout to every entering car. The Park
of ficials had nade a policy-based determ nation, albeit one they
were not required to nmake, that handouts were hel pful to prevent
acci dents and should be given at the entrance gate. View ng the
facts in the light nost favorable to plaintiffs, plaintiffs did
not receive a brochure on the day of the accident. The failure
to hand plaintiffs a brochure at the front gate seens not to be a
deci sion grounded in the bal ancing of policy considerations or a
concern for attaining various goals of the National Park Service,
but rather nere inadvertence on the part of the Park rangers.
This decision is not of the kind that Congress sought to protect.

See CGotha, supra; Cope, supra.

As a final caveat, the ruling today is not the fina
pretrial word on the appropriate disposition of this matter, nor
isit aruling on the defendant’s liability. Should additiona
di scovery reveal policy reasons for not handing a brochure to
plaintiffs, the case nmay be dism ssed on summary judgnment
grounds. Moreover, because discretionary function inmunity
applies to every other contested governnental action, plaintiffs’

ultimate case may only prevail on the show ng of a causal
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connection between the failure to receive a brochure and the
accident. However, at this juncture, absent further infornmation,
| cannot dismss this entire action for lack of subject matter
jurisdiction.

V. CONCLUSI ON

Because the defendant’s deci sions regardi ng warni ng Signs,
supervi si on, mai ntenance and barriers invol ved discretion and
entail ed a bal ancing of policy concerns, | hold that the
di scretionary function exception applies and that the Governnent
is inmmune fromsuit on these issues. However, because the
failure to hand out a warning brochure to plaintiffs does not
fall within the anbit of this exception, the Mdtion to D sm ss
must be granted in part and denied in part.

An appropriate order foll ows.
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