IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LORI E MATTI SON,
Pl aintiff,
: Cvil Action
V. : No. 97-CV-2736

CLI CK CORPORATI ON OF
AVERI CA, INC., ET AL.,
Def endant s.
McdE ynn, J. January 27, 1998

MEMORANDUM OF DECI SI ON

Plaintiff Lorie Mattison filed this action against various
def endants, seeki ng damages for injuries sustainedinviolation of:
(1) 42 U S C § 1985; (2) 42 U S.C. 8§ 1986; (3) the Violence
Agai nst Wonen Act, 42 U. S.C § 13981 (“VAWA'); and (4) various
state law clains including sexual discrimnation and sexual
harassnent.® The defendants are: John C. |Inbesi (“defendant” or
“def endant John | nbesi ”); Lawr ence, Joseph and Mark | nbesi (“I nbesi
brothers”); Cdick Corporation of America, Inc. (“Click”) and North

Anmeri can Beverage Conpany (“NAB’) (collectively “defendants”).

' Plaintiff’s thirteen count Conplaint is conprised of the

following: Count |I: New Jersey Law Agai nst Discrimnation Sexual
Harassment - Quid Pro Quo, N.J.S. A 10:5-1 et seq. (11 61-72);
Count I1: New Jersey Law Agai nst Discrimnation Sexual Harassnent

- Hostile Environnent, N.J.S.A 10:5-1 et seq. (11 73-83); Count
I11: The Cvil Rights Renedies for Gender-Mtivated Viol ence, 42
U S.C. § 13981 (1Y 84-89); Count |V: Assault and Battery (7 90-
93); Count V: Negligence-Transm ssion of a Venereal Disease (11

94-105); Count VI: Intentional Transm ssion of a Venereal
Di sease (11 106-13); Count VII: Negligent Infliction of
Enotional Distress (1 114-19); Count VIII: Intentional

Infliction of Enotional Distress; ({1 120-23); Count |X:

Negl i gence (91 124-27); Count X: Conscientious Enployee
Protection Act, N.J.S.A 34:19-1 et seq. (1Y 128-36); Count Xl :
Wongful Discharge (11 137-45); Count Xl |: 42 U S.C. 8§ 1985(2)
(79 146-50); and Count X I1: 42 U.S.C. § 1986 (1Y 151-60).



Before the court are notions to dism ss under 12(b)(6) of the
Federal Rule of Civil Procedure. Defendants contest the Conpl aint
on the grounds that: (1) plaintiff |acked standing to bring suit
under 42 U. S.C. 88 1985(2), 1986; (2) plaintiff failed to allege
sufficient facts to state a clai mupon which relief can be granted
in Counts IIl, V, VI, VII, IX X X and XIl; (3) the VAWA is an
unconstitutional extension of Congress’ powers under both the
Commerce C ause of Article |, section 8 of the United States
Constitution and section 5 of the Fourteenth Anmendnent to the
United States Constitution; (4) plaintiff’s negligence clains in
Count V, VIl and IX are barred by the New Jersey Wrkers’
Conpensation Act; (5) this court should not create a state |aw
cause of action for the negligent or intentional transm ssion of a
venereal disease; (6) plaintiff failed to sufficiently plead her
constructive discharge claim (7) plaintiff’s wongful discharge
claimis barred under both the Conscientious Enpl oyee Protection
Act and New Jersey’s Law Against Discrimnation; and (8)
suppl enental jurisdiction over plaintiff’'s state law clains is
i nappropriate under 28 U.S. C. 8 1367(c). For the reasons set forth
bel ow, each of the notions are affirmed in part and denied in part.
. FACTS?
Plaintiff began working at Cick as an admnistrative

assistant on July 1995. Conpl. § 17. At this tinme, John | nbesi

2 As discussed bel ow, the court accepts as true al
all egations in the Conplaint for the purpose of deciding each
notion to dismss as mandated under Federal Rule of Givil
Procedure 12(b)(6).



and the I nbesi brothers were corporate officers and directors who
controlled the daily operations of Cick and NAB. Id. ¢ 18.
During the first nmonth of her enploynment and continuing unti
February 16, 1997, plaintiff contends that defendant John | nbesi
sexually harassed her both inside and outside the work
envi ronnent . 3

In Septenber of 1995, because of John Inbesi’s “constant
i nsi stence” coupled with her “fear[] that she m ght | ose her job,”
plaintiff began to engage in sexual relations wth defendant John
| tbesi for approximately a four-nonth period. 1d. § 31

Beginning in January of 1996, however, plaintiff refused
def endant John Inbesi’s requests for sexual relations. 1d. { 32.
As aresult of her refusal, plaintiff clainms defendant John | nbesi
verbally abused plaintiff by calling her vulgar and degrading
nanes. 1d. Nevertheless, from February of 1996 through May of
1996, plaintiff again acceded to defendant’s requests for sexua
rel ati ons because she feared for her safety having been exposed to

def endant John Inbesi’s violent tenper. |1d. ¥ 33.% During this

8 According to the conplaint, plaintiff was the victimof a

continuing barrage of sexually explicit conmments and requests
expressed in the crudest and nost offensive terns and often
acconpani ed by physical contact and gestures. See Conpl. § 26.

* Plaintiff recounted two specific incidents fromthe
Sumrer of 1996 which she clains are illustrative of defendant
John Inbesi’s violent tenper. First, plaintiff clainms that
def endant John | nbesi |ocked plaintiff on his boat, demanded that
she take off her clothes and ordered her to have sex with him
Id. 1 35. Next, plaintiff alleges she wi tnessed defendant John
| mbesi violently kill a black kitten that had wandered onto his
boat by kicking it to death. [d. Y 36.
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time, defendant Inbesi’s demands for sexual relations wth
plaintiff were made “in an increasingly threatening manner.” |d.
1 34.

On one occasion in Decenber of 1996, plaintiff alleges she
becane severely ill while riding in a car and requested that
def endant John | nbesi drive her hone. 1d.°> Upon their arrival,
def endant unlawfully entered plaintiff’s hone, forcefully renoved
plaintiff’s pantyhose agai nst her will and penetrated plaintiff’s
vagina with his penis. 1d. Y 48. According to plaintiff, this
assault coupled with defendant John Inbesi’s continued sexual
harassnent and t hr eat eni ng behavi or finally conpelled plaintiff to
“flee” her position as an admnistrative assistant at Cick on
February 16, 1997. [d. ¥ 60.°

On April 21, 1997, plaintiff initiated this suit. The
Conpl ai nt seeks declaratory relief, damges and attorney’'s fees
against all defendants pursuant to federal |aw and New Jersey

statutory and common |aw. Defendants responded by filing the

> According to plaintiff, she was sick with “flu-Iike”

synptons from October 1996 through early February 1997. [d. 1
44, At one point during this time, defendant |nbesi allegedly
told plaintiff that he would pay for plaintiff’s nmedical bills if
she performoral sex on him |d. T 45. Plaintiff ultimtely was
di agnosed with genital herpes on February 27, 1997. |1d.

® Plaintiff clainms that she approached defendant John
| mhesi on February 14, 1997, and told himthat she was | eaving
her enmploynment. 1d. § 59. Defendant John Inbesi allegedly
responded by threatening that “he would tell everyone that she
had just wal ked off the job” and he threatened to give plaintiff

a poor reference. [d. As a result of defendant John Inbesi’s
violent tenper, plaintiff clains that she fears for her persona
safety and, therefore, she has gone into hiding. Id. T 60.
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present notions before this court. ’
1. STANDARD OF REVI EW

Federal Rule of Cvil Procedure 12(b)(6) allows the court to
dism ss a conplaint that fails to state a clai mupon which relief
can be granted. To properly adjudicate such a notion, Rule
12(b)(6) nmust be read in conjunction with Federal Rule of Cvil
Procedure 8(a), which requires a “short, plain statenent of the
claim showing that the pleader is entitled to relief.” Fed. R
Cv. P. 8(a)(2). A pleading which fails to neet this I|iberal
standard is subject to dism ssal under Rule 12(b)(6). When
considering a Rule 12(b)(6) notion, a court nust accept as true all
all egations in the conplaint and nust give the benefit of every
favorabl e i nference that can be drawn fromthose all egations to the

non-novi ng party. G adstone Realtors v. Village of Bellwood, 441

US 91, 109 (1979)(quoting Warth v. Seldin, 422 U S. 490, 501

(1975)); Jordan v. Fox, Rothschild, OBrien & Frankel, 20 F. 3d

1250, 1261 (3d Cr. 1994). But the court need not accept "bald
assertions" or "legal conclusions" contained in the conplaint. [n

re Burlington Coat Factory Securities Litigation, 114 F.3d 1410,

1429-30 (3d Gr. 1997) (quoting 9 assnman v. Conputervi sion Corp., 90

F.3d 617, 628 (1st Gir. 1996)).

" Defendant John Inbesi’s Motion to Dismiss as well as the

Click and NAB Motion to Dismss were filed on July 14, 1997,
while the Inbesi brothers Mdtion to Dismss was filed on July 15,
1997. Further, the Inbesi brothers, Cick and NAB join, adopt
and i ncorporate by reference the argunents set forth in Defendant
John Inbesi’s Motion to Dismss and Menorandum of Law in Support
of Defendant John Inbesi’s Mtion to Dismss the Conplaint.
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A dismi ssal is appropriate only if “it appears beyond doubt
that the plaintiff can prove no set of facts in support of his

clains which would entitle himto relief.” Conley v. G bson, 355

U S 41, 45-46 (1957); Ransomv. Marrazzo, 848 F.2d 398, 401 (3d

Cir. 1988).
[11. DI SCUSSI ON

A. Violation of 42 U S.C. § 1985(2)

In Count XI'l of her Conplaint, plaintiff attenpts to structure
a cause of action agai nst defendants for witness i ntim dation under
42 U.S.C. § 1985(2).° Plaintiff alleges that she is entitled to
relief under this section both as a prospective witness in the
&oodwin litigation and as a party in her present action. These
clainms are based on the follow ng facts.

Plaintiff alleges that defendant John |Inbesi inforned
plaintiff sonetine in January 1997 that he was subm tting her nane
as a character witness on his behalf in the Goodwn litigation.

ld. 158.° Plaintiff clains this was in furtherance of defendant

8 42 U.S.C. § 1985(2), in relevant part, applies when:
two or nore persons . . . conspire to deter
by force, intimdation, or threat, any party
or witness in any court of the United States
fromattendi ng such court, or fromtestifying
to any matter pending therein, freely, fully,
and truthfully, or to injure such party or
Wi tness in his person or property on account
of his having so attended or
testified .

42 U.S.C. 8§ 1985(2)(1994) (enphasis added).

® Goodwin v. Seven-up Bottling Co. of Philadel phia, Nos.
96- CV- 2301, 96-Cv-7887. In Goodwi n, a former enployee of Seven-
Up filed a sexual harassnent suit agai nst defendant John | nbesi,
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John I nbesi s agreenent, forged with Barbara Ful | man, “to i nfl uence
the verdicts and deter deposition wtnesses from testifying
truthfully in the Goodwin litigation.” 1d. § 54. At this tine,
def endant John I nbesi allegedly ordered plaintiff to testify that
def endant John I nbesi had al ways behaved professionally toward
plaintiff and that defendant and plaintiff had never engaged in a
sexual relations. 1d. 91 58. Plaintiff clains that she declined
def endant John | nbesi’s request and, as aresult, “[d]efendant John
| mhesi becane i ncreasingly nore threatening and ordered [pl aintiff]
tolie.” 1d. Plaintiff clains that this conduct, considered in
conjunction with the other factual allegations regardi ng def endant
John I nbesi’ s viol ent behavior, denonstrates defendant’s intent to
deter plaintiff fromtestifying truthfully.

Def endants, however, not only dispute these allegations
factually, but also maintain that plaintiff l[acks standing to
pursue these clains because: (1) plaintiff neither qualifies as a
party to the Goodwin litigation nor was her ability to present a
case in federal court affected by the purported conspiracy in
&oodwi n; (2) plaintiff was not a wwtness in Goodw n at the tine of
the alleged intimdation; (3) plaintiff was not injured by the
al | eged conspiracy in the Gobodwin litigation; and (4) there is no
federal nexus between the alleged conspiracy and defendant John
Inmbesi’s alleged attenpt to influence plaintiff’s testinony.

Because plaintiff does not qualify as a party or a w tness under 42

his brothers and conpanies controlled by them

v



US C 8§ 1985(2), the notion will be granted as to Count XlI.
1. Plaintiff as a Party
Plaintiff argues that she has standing to sue under section
1985(2) “as a potential witness in Goodw n, and now as a plaintiff
inaclosely related action. . . .” Pl’s Reply, at 36. Plaintiff
contends that:
In order to prove her own case of sexual
harassnent and vi ol ence, [plaintiff] nmust rely
on the testinmony of co-wrkers who were
intimdated by Defendant John Inbesi’s
instructions to |ie about the environnment in
whi ch they worked. Therefore [plaintiff’s]
cause of action under 21 U S C 8§ 1985(2)
could hardly be nore closely tied to the
underlying purposes of the Ku Klux Klan
Act :
Pl's Reply, at 40.
That John I nbesi inportuned otherstolieinthe Goodwin litigation
wi || not support a finding that he has done the sane in the present
litigation. Accordingly, plaintiff has no standing as a party
under section 1985(2). Inaddition, plaintiff has not denonstrated
that she suffered injury as a party to the present litigation as a
result of defendant’s conduct.
2. Plaintiff as a Potential Wtness
In the alternative, plaintiff argues that she may recover
under section 1985(2) because she was a prospective witness in the

0

Goodwi n litigation.' Defendants, however, maintain that plaintiff

Y Plaintiff clains that “she was listed by the plaintiff

in Goodwin as a prospective trial wtness, was in fact tw ce
subpoenaed to testify [attaching subpoenas as exhibits], [and]
has reason to believe that she was listed in the Goodw n
plaintiff’'s pre-trial nmenorandum. . . as a prospective wtness.”
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was not a “wtness” for either party in Goodwi n within the neaning
of the statute at the tinme of the alleged intimdation. Df’'s
Reply, at 6. Rather, plaintiff becane a witness or a prospective
Wi tness for Ms. Goodw n after the alleged intimdation occurred.
Id. As aresult, defendants contend that plaintiff does not cone
within the term“w tness” as used in section 1985(2).

The issue is whether a non-party, solicited by a party to
testify falsely in a matter then pending and is thereafter
physically threatened because of her refusal to do so, is a
“W tness” under 42 U S. C. 8§ 1985(2).

Section 1985 does not define the term“w tness.” However, in

Mal l ey-Duff, the Third Crcuit interpreted the phrase “in any

court” in section 1985(2) to nean that a person asked to provide
di scovery, regardless of where or in what form was considered a
W tness “in court” even though no actual proceedi ngs had occurred.
792 F.2d at 355. As a result, individuals involved in pre-trial
proceedi ngs satisfied the requirenent under section 1985(2) for
intimdation of witnesses testifying “incourt.” 1d. Further, in

Chahal v. Paine Webber, 725 F.2d 20, 23 (2d Cr. 1984), the Second

Circuit liberally construed the term“w tness” in the context of a

notion under Fed. R Civ. P. 12(b)(6). Chahal involved a

Pl's Reply, at 39. The fact that plaintiff was subpoenaed in
June and August of 1997 does not indicate that plaintiff was
consi dered a prospective witness for Ms. Goodwin in January or
February of 1997 when the alleged intimdation occurred. |ndeed,
plaintiff becanme a witness only because she had been solicited by
John Inbesi to testify falsely in his favor and that was the
extent of her testinony.



conspiracy tointimdate an expert wtness in an effort to get him
to wthdraw froma case before trial. [d. Finding that a claim
had been stated, the court observed:

Congress’ purpose, which was to protect
citizens in t he exerci se of their
constitutional and statutory rights to enforce
| aws enacted for their benefit, is achieved by
interpreting the word ‘“wtness’ liberally to
mean not only a person who has taken t he stand
or i s under subpoena but al so one whoma party
intends to call as a witness.

Id. at 24 (enphasis added).

Thus, it woul d appear that a “w tness” under section 1985(2)
includes either an actual witness “in court” or sonmeone who at
| east has been clearly identified as a prospective witness in a
judicial proceeding. This definition does not enconpass all
persons who may have know edge of relevant facts. Rat her, a
plaintiff must allege facts which clearly denpbnstrate that the
plaintiff was designated as a prospective wtness in an
i dentifiable proceeding.

As noted above, defendant John Inbesi solicited plaintiff’s
cooperation as a prospective character witness in Goodw n. o
course, when she refused his overtures, he abandoned her as a
W tness. bviously, the defendant hinself had plaintiff in mnd as
a prospective witness in the Goodw n case, but the statute, by its
very nature, requires nore than nere contenpl ation. But even
assumng that plaintiff is covered under section 1985(2) as a
prospective w tness, the question then beconmes whether she has

alleged the requisite injury resulting fromthe intimdation
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Infjury is a necessary predicate to sustaining a wtness

intimdation clai munder section 1985(2). See Slater v. Marshall,

915 F. Supp. 721, 726-27 (E.D. Pa. 1996)(requiring show ng of
injury to proceed with section 1985(2) claim; Rode, 845 F. 2d at

1207. In Slater v. Marshall, the court dismssed plaintiff’s

section 1985(2) cl ai mbecause no actual injury was shown. 915 F.
Supp. at 726-27. The Slater court reasoned that: (1) plaintiff’s
W tness was allegedly intimdated after giving his deposition (so
there was no effect on the actual testinony); (2) there were “no
al l egations that the alleged intimdation ha[d] affected any ot her
pre-trial activities”; and (3) the witness had not even testified
at trial. 1d. at 727.

Prior decisions regarding injury in the context of w tness
intimdation have primarily focused on the effect of such w tness
intimdation on the party’s ability to present an effective case.
See David, 820 F.2d at 1040 (sustaining 1985(2) claimrequires
plaintiff to show that “litigant was hanpered in being able to
present an effective case”). 1In considering a claimby a w tness
under 1985(2), the focus is on how the intimdation actually
affected the witness’ ability to testify.

There is no suggestion in plaintiff’s pleadings that she was
hi ndered i n providing pre-trial testinony or that she was prevented
fromproviding truthful pretrial or trial testinony in the Goodw n

litigation.' Count XI| of plaintiff’s Conplaint will be dismni ssed.

' Specifically, plaintiff has not alleged that her

testi nony was hindered during either pre-trial proceedings or

11



B. Violation of 42 U S.C. § 1986

Since plaintiff failed to assert a valid section 1985 claim
plaintiff |acks standing to assert a valid section 1986 claim*?
Therefore, Count Xl of plaintiff’s Conplaint will also be
di sm ssed.
C. The Viol ence Agai nst Wnen Act of 1994

Plaintiff clains that defendants violated her federal civil
ri ghts under the Viol ence Agai nst Wonen Act of 1994 (“the VAWA").
Four years of extensive Congressional hearings concerning the

substantial and pervasive effects of violence against wonen

when she actually testified at the Goodwin trial on Septenber 15,
1997. Conpare, e.qg., Chahal, 725 F.2d at 22-24 (permtting
plaintiffs to proceed with section 1985(2) clai mwhere their
prospective expert wtness wthdrew fromcase one week before
trial as a result of witness intimdation); see also Arroyo-
Torres v. Ponce Fed. Bank, 918 F.2d 276, 279 (1st G r. 1990)
(affirmng dismssal where conplaint failed to allege plaintiff
was in fact prevented fromtestifying); Rylewicz, 888 F.2d at
1181-82 (finding no allegations that w tness was hanpered from
testifying truthfully).

12 The existence of a viable section 1985 claimis a

prerequisite to maintaining a section 1986 claim Section 1986

states, in relevant part:
Every person who, having know edge that any
of the wongs conspired to be done, and
nentioned in section 1985 of this title, are
about to be conmitted, and having power to
prevent or aid in preventing the conm ssion
of the sane, neglects or refuses so to do, if
such wongful act be commtted, shall be
liable to the party injured . . . for all
damages caused by such wongful act, which
such persons by reasonable diligence could
have prevented.

42 U.S.C. § 1986 (1994) (enphasi s added).
12



cul minated in the enactnment of the VAWA in 1994.' Under section
13981 of the VAWA, Congress established a federal civil rights
remedy for victinms of gender-notivated violence.' Specifically:

[a] person (including persons who act under

color of any statute, ordinance, regulation,

custom or usage of any State) who conmts a

crime of violence notivated by gender and t hus

deprives another of the right declared in

subsection (b) of this section shall be |iable

to the party injured, in an action for the

recovery of conpensatory and punitive damges,

injunctive and declaratory relief, and such

other relief as a court nay deem appropri ate.
42 U.S.C. § 13981(c) (1994).
The purpose of this renedy is “to protect the civil rights of
victinms of gender notivated violence and to pronote the public
safety, health, and activities affecting interstate
coonmerce . . . .” 1d. §13981(a). Congress prem sedits authority
to enact the VAWA on the Conmerce C ause and section 5 of the
Fourteenth Anendnent. |d. Sinceits enactnment, one circuit court
and five district courts have rejected constitutional challengesto

t he VAWA *

3 The VAWA was enacted as part of the Violent Crine

Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108
Stat. 1796.

4 See 42 U.S.C. 8§ 13981(a)-(d) (1994). This section is
commonly referred to as the civil rights remedy provision of the
VAWA. The application of this provisionis limted and does not
extend to “random acts of violence unrelated to gender or for
acts that cannot be denonstrated, by a preponderance of evidence,
to be notivated by gender (within the nmeaning of subsection(d) of
this section).” 1d. 8§ 13981(e)(1) (1994).

15 Brzonkala v. Virginia Polytechnic & State Univ. , Nos.
96- 1814, 96-2316, 1997 WL 785529 (4th Cir. Dec. 23, 1997);
Crisonino v. New York City Housing Authority, 96-CV-9742 (HB)
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In the present case, plaintiff clains that defendant John
| mtbesi viol ated the VAWA when he subjected plaintiff to incidents
of sexual assault, harassnent and battering. Defendant John | nbesi
denies these allegations and challenges not only the
constitutionality of the VAWA, but its application to the present
proceedi ngs as wel | .

Def endant John Inbesi’s argunent that Congress exceeded its
authority when it enacted t he VAWA has been t horoughl y anal yzed and
rejected by each of the courts that have addressed this issue.

See, e.q., Brzonkala, Nos. 96-1814, 96-2316, 1997 W. 785529 (4th

Cr. Dec. 23, 1997). The reasoning is conpelling and clearly
supports the concl usi on that t he VAWA passes constitutional nuster.

1. Plaintiff’s Factual Allegations Under the VAWA

The court’s primary responsibility when faced with a Rule
12(b)(6) nmotion is to determ ne whether plaintiff adequately
al l eged facts, that, if true, are sufficient to state a cl ai munder
t he VAWA upon which relief may be granted. See Conley, 355 U. S. at
45- 46. According to 42 U S . C. 8§ 13981(c), an individual can
mai ntain a cause of action under the VAWA if: (1) a crine of
violence is commtted; (2) which is notivated by gender; and (3)

whi ch has deprived an individual of the right to be free fromsuch

1997 WL 724782, 1997 W. 726013 (Harold Baer, Jr., D.J.) (S.D.NY.
Nov. 18, 1997)(finding Congress utilized proper and authorized
constitutional basis to enact the VAWA); Anisinov v. Lake, No.
97-C- 263, 1997 WL 538718 (Marovich, D.J.) (N.D. IIl. Aug. 26,
1997); Seaton v. Seaton, 971 F. Supp. 1188 (E.D. Tenn. 1997)
(sane); Doe v. Hartz, 970 F. Supp. 1375 (N.D. lowa 1997) (sane);
Doe v. Doe, 929 F. Supp. 608 (D. Conn. 1996) (sane);

14



gender-notivated crines. Defendant John Inbesi argues that the
second el enent, the gender factor, is mssing in the case.

Section 13981 defines the phrase “crinme of viol ence notivated
by gender” as: “a crine of violence commtted because of gender or
on the basis of gender, and due, at least in part, to an aninus
based on the victims gender . . . .7 42 U S. C. § 13981(d) (1)
(1994) . *°

a. Crinme of violence conmmtted “because of” or “on the
basis of” the victinm s gender

Plaintiff maintains that her factual allegations of sexua
assault, harassnent and battering by defendant John I|nbesi, are

sufficient for Rul e 12(b) (6) purposes to denonstrate t hat def endant

1 The rel evant VAWA section states:

(1) the term*“crinme of violence notivated by
gender” nmeans a crinme of violence commtted
because of gender or on the basis of gender
and due, at least in part, to an ani nus based
on the victims gender; and

(2) the term“crinme of violence” neans-

(A) an act or series of acts that would
constitute a felony against a person or that
woul d constitute a felony against property if
t he conduct presents a serious risk of
physical injury to another, and that would
come wthin the neaning of State or Federa
of fenses described in section 16 of Title 18,
whet her or not those acts have actually
resulted in crimnal charges, prosecution, or
conviction . . . and

(B) includes an act or series of acts
that would constitute a felony described in
subpar agraph (A) but for the relationship
bet ween the person who takes such action and
t he individual agai nst whom such action is
t aken.

42 U.S.C. § 13981(d)(1994).
15



committed these acts “because of” or “on the basis of” her gender.

As the court in Doe v. Hartz, 970 F. Supp. 1375 (N.D. lowa 1997),

poi nted out:
[a] | though there m ght be sone difficulty in
det er mi ni ng whet her ot her crines, even crines
agai nst the person, were “because of” or *“on
the basis of” the victinms gender, the court
has little doubt that allegations of sexual
assault or sexual exploitation crines are
al l egations of crines commtted “because of”
or “on the basis of” the victims gender

Id. at 1406.

b. Crime of violence “due, at | east in part to an ani nus
based on the victins gender.”

Def endant John I nbesi next clainms that plaintiff failed to
denmonstrate that the alleged sexual assault, harassnent and
battering were “due, at least in part, to an aninus based on the
victims gender.” He maintains that a “longstanding sexual
relati onshi p” does not denonstrate the type of aninmus targeted by
the VAWA. Df’'s Mem, at 14.' He argues, to the contrary, his
remarks to plaintiff “denonstrate an affinity, not aninosity
towards women, and plaintiff in particular.” [|d. (enphasis in
original). However, these occasional protestations of “affinity”

are conpl etel y over shadowed by detail ed al | egati ons of outrageous,

" Specifically, plaintiff clainms, “[bJut for [plaintiff’s]

gender, defendant woul d not have sexually assaulted her.” Pl’s
Reply, at 31.

8 Defendant alleges that the “longstandi ng sexual
rel ationshi p” between plaintiff and defendant Inbesi is “highly
rel evant to whether the chall enged conduct occurred (at least in
part) because of plaintiff’'s class status or, as defendant
cont ends, because of who plaintiff is as an individual and the
nature of their relationship.” Df’'s Reply, at 15.
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hum |i ati ng and degradi ng behavior on the part of defendant John
| tbesi which, if proven, denonstrates “disrespect for wonen in
general and connects this gender di srespect to sexual intercourse.”
Brzonkal a, 1997 W. 785529, at *14. Such conduct is anpl e evi dence
fromwhich the factfinder can infer the requisite gender bias.
Under Rule 12(b)(6), the court nust determ ne whether a
“plaintiff may be entitled to relief under any reasonabl e readi ng

of the pleadings . . . .” See Al exander v. Witman, 114 F. 3d 1392,

1397-98 (3d Gr. 1997). |If true, plaintiff’s avernents denonstrate
that defendant |nbesi was consunmed by a desire to subordinate,
demean, humiliate and intimidate.

Section 13981(e) of the VAWA excl udes “randomacts of vi ol ence
unrel ated to gender or for acts that cannot be denonstrated, by a
preponderance of evidence, to be notivated by gender (within the
meani ng of subsection(d) of this section).” See 42 U S. C 8§
13981(e) (1) (1994). This limtation saf eguards def endants agai nst
frivolous clainms. To be actionable under the VAWA, the “crinme of
vi ol ence” nust be a felony. 1d. 88 13981(d)(2)(A),(B). Thus, only
unwant ed sexual advances amounting to a felony wll suffice.

Def endant’ s contention that the VAWA wi ||l supplant state tort |aw

IS incorrect. There is nothing in the VAWA which precludes a

' Pertinent characteristics accepted as useful for

det er mi ni ng whet her gender-notivation bias exists include:

“l anguage used by the perpetrator; the severity of the attack
(including nutilation); the | ack of provocation; previous history
of simlar incidents; absence of any other apparent notive
(battery wi thout robbery, for exanple); conmon sense
S.Rep. No. 197, 102d Cong., 2d Sess. 50 n.72.
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vi cti mof gender notivated violence, such as sexual assault, from
bringing a state tort claim See Doe, 929 F. Supp. at 616 (finding
“[t]he significance of this Act [VAWA] is its recognition of a
federal civil right, with attendant renedies, which is distinct in
remedy and purpose fromstate tort claim?”).

D. State Law O ains and Suppl enental Jurisdiction

Finally, plaintiff asks this court to exercise suppl enental

jurisdiction over the remaining state |aw clains pursuant to 28
U.S.C. 8§ 1367 (1994).2° Even when the state claim*“derives froma
common nucl eus of operative fact” as the federal claim and “a
plaintiff would ordinarily be expected to try themin one judici al

proceeding”, United Mne Wrkers v. Gbbs, 383 US 715, 725

(1966), a court may decline jurisdiction if:

(1) the claimraises a novel or conplex issue
of State law, (2) the claim substantially
predom nates over the claim or clains over
which the district court has original
jurisdiction; (3) the district court has
dism ssed all clains over which it has
original jurisdiction; or (4) in exceptiona
circunmstances, there are other conpelling
reasons for declining jurisdiction.

28 U.S.C. § 1367(c) (1994).
The court my properly decline to exercise supplenental
jurisdiction and dismss the state clains if any one of these

factors is applicable. See Gowth Horizons, Inc. v. Delaware

0 These renmmining state clainms include: NJLAD-Quid Pro
Quo(Count 1); NILAD Hostile Environnment (Count 11); assault and
battery (Count 1V); negligent transm ssion of a venereal disease
(Count V); intentional transm ssion of a venereal disease (Count
VI; and intentional infliction of enotional distress (Count
VITL).
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County, 983 F.2d 1277, 1284 (3d Cr. 1993). When deci di ng whet her
to exercise supplenental jurisdiction, the court should consider
the principles of judicial econony, the interests of comty,
convenience and fairness to the litigants, the stage of the
litigation, whether either party will be prejudiced by di sm ssal of
the state law clainms and whether the state law clains involve

i ssues of federal policy. danzar d assworkers Union Local 252

Annuity Fund v. Newbridge Sec., Inc., 823 F. Supp. 1191, 1197 (E. D.

Pa. 1993).

In the present case, the court has federal question
jurisdiction over plaintiff’s VAWA cl ai m agai nst defendant John
| mbesi. The only clains agai nst Lawence, Joseph and Mark | nbesi
and the corporations are state law clainms unrelated to the VAWA
thus, there is no independent basis for exercising jurisdiction
over these other defendants. However, even if the federal and
state law clains forned part of the "sanme case and controversy,"”
the state | aw cl ai ns woul d substantially predom nate over the VAWA
claim

In addition, plaintiff's state | aw clains present novel and
conpl ex issues of New Jersey state |aw. For exanple, in Counts V
and VI, plaintiff alleges that defendant John Inbesi negligently
and/or intentionally infected plaintiff with the genital herpes
virus. Wile | ower courts have recogni zed the validity of such a

cause of action,® the New Jersey Suprene Court has yet to speak on

1 See, e.qg., Earle v. Kuklo, 98 A 2d 107, 108, 109 (N.J.
Super. C. App. Dv. 1953) (finding landlord failing to inform
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this issue.

There is al so the question of whether plaintiff’s negligence
clains are barred under the New Jersey Workers’ Conpensation Act
(“NJWCA”) . The NIWCA provides the exclusive renedy for an
enpl oyee’ s personal injuries “arising out of and in the course of
his enpl oynent.” N.J.S.A 88 34:15-1, 15-7. The NIJWCA al so
contains an “exclusivity” provision which operates as a bar to
comon | awcl ai ms. # Accordi ng to defendants, plaintiff’s clai mfor
negligent transm ssion of a venereal disease is covered by the
NJWCA and barred by its exclusivity provision because the only
injuries exenpt from the NJWA s reach, and therefore the only
clainms which remain cognizable at conmmon |aw, are those due to

“intentional wong”. See N.J.S. A 8 34:15-8.

tenant that prem ses infected with contagious disease is liable
in damages for injuries resulting); Mlntosh v. Mlano, 403 A 2d
500, 509 (N.J. Super. C. Law Dv. 1979)(recogni zi ng t he
propriety of Earle v. Kuklo); J.Z M v. SMM, 545 A 2d 249
251 (N.J. Super. C. Law Div. 1988)(stating tort action for
transm ssion of genital herpes should not be consolidated with
post - j udgnment custody di spute because tort action was “so

di stinct and i ndependent in nature and extent”); GUL. v. ML.,
550 A 2d 525, 527 (N.J. Super. C. Ch. Div. 1988)(“It is

unconsci onabl e that a person could escape liability for infecting
a spouse with genital herpes or other sexually transmtted

di sease by nerely claimng that the transm ssion occurred during
privileged sexual relations of marriage.”).

22 The “exclusivity” provision provides:

If an injury or death is conpensabl e under
this article, a person shall not be liable to
anyone at common | aw or ot herw se on account
of such injury or death for any act or

om ssion occurring while such person was in
the same enploy as the person injured or
killed, except for intentional wong.

N.J.S. A 8 34:15-8 (enphasi s added).
20



Plaintiff concedes that negligent acts are covered by the
NJWCA, however, she argues that the NJWCA is not the exclusive
remedy.*® In support of this proposition, plaintiff relies on

MIlisonv. E.I. du Pont deNenours & Co., 501 A 2d 505 (N. J. 1985),

where the court determ ned that an enpl oyer’s know ng conceal nent
from an enployee of an asbestos-related disease renpved the
exclusivity bar under the NJWCA because it was “not one of risks an
enpl oyee shoul d have to assune.” 1d. at 516. Plaintiff also cites

Crenen v. Harrah's Marina Hotel Casino, 680 F. Supp. 150 (D.N.J.

1989), which involved the sexual assault of a female cocktai

waitress by her supervisor. The Crenen court exenpted the
plaintiff’s battery and intentional infliction of enotional
di stress clains fromthe exclusivity bar of the NJWCA finding that
“the incidents as averred are ‘sufficiently flagrant’ so as to
constitute ‘intentional wongs’. . . .” 1d. at 158. The court
reasoned that these clains do not anount to “a fact of life of
i ndustrial enploynent.” [d. at 158-59 (“this court cannot believe
that the job description of a cocktail server at a major casino
reasonably contenpl ates exposure to sexual assault or harassnent

fromthe server’s superiors or co-workers.”). Likew se, plaintiff

2 plaintiff contends that “the fact that some of

[plaintiff’s] negligence-related harns m ght be conpensabl e as
work-related injuries does not nake those harns conpensable only
under the Workers’ Conpensation laws.” Pl’s Reply, at 49
(enphasis in original). See Schmidt v. Smth, 684 A 2d 66, 74
(N.J. Super. C. App. Div. 1996)(finding non-intentional sexual
harassnment cl ai s not subject to “exclusivity” provision even

t hough these clains nay be actionabl e under NJWCA), cert. granted

on ot her grounds, 690 A 2d 608 (1997).
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in the present case argues that the negligent transm ssion of a
venereal disease is also exenpted fromthe exclusivity bar.

It is unclear whether the NJWCA is the exclusive renmedy for
such negligent acts. Consequently, interpretingthe breadth of the
NJWCA raises a novel and conplex issue of New Jersey state |aw
which, in the interests of comty, should be determ ned by New
Jersey state courts.

Def endants al so argue that plaintiff’s conmon |aw claim for
wrongful discharge in Count XI is waived by the institution of a
CEPA claimor, in the alternative, waived under the New Jersey Law
Against Discrimnation (“NJLAD). Def endants maintain that
plaintiff prem sed, at least in part, both her CEPA claimand her
wrongful discharge claim on plaintiff’'s refusal to testify in
Goodwi n. ** Because CEPA contains a waiver provision barring an
enpl oyee from pursuing both statutory and common | aw cl ai ns based
on the sane conduct, defendants argue that plaintiff’'s wongfu
di scharge claim is barred under CEPA Di's Reply, at 29.
Plaintiff, however, clains that wongful discharge based on sexual
harassnent and constructive di scharge based on arefusal totestify
fal sely are substantially independent of each other and therefore
do not fall under the CEPA waiver provision. The resol ution of

this factual issue, however, is beyond the scope of the VAWA

2 Plaintiff clains she “was forced to flee her job at

Cick and [ NAB] when defendant John Inbesi engaged in acts in
furtherance of a conspiracy to prevent enpl oyees fromtestifying”
in Goodwin. Pl’'s Reply, at 68.
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claim?

I n addition, defendant John Inbesi clains that he cannot be
held individually |iable under the NJLAD. “New Jersey |l aw on the
subject of individual liability under the NJLAD is unsettled.”
Hurley v. Atlantic Gty Police Dep’t, 933 F. Supp. 396, 417 (D. N. J.

1996). This, of course, presents anot her substantial issue of New
Jersey law. Specifically, defendant’s argunent raises issues of
fact and New Jersey | aw which exceed the scope of the VAWA claim
because unli ke the NJLAD, the VAWA clai mis not dependant upon the
enpl oynent rel ati onshi p.

Based upon t he f oregoi ng consi derations, the court declinesto
exerci se supplenental jurisdiction over plaintiff's state |aw
clainms pursuant to 28 U.S.C. 8§ 1367, wth the exception of Count |V
(assault and battery) against John Inbesi which is inextricably
tied to plaintiff’s VAWA claim

I V. Concl usion

Plaintiff’'s federal clainms under 42 U S. C. 8 1985(2) and 42
US C 8§ 1986 will be dismssed as to all defendants. Al other
clainms will be dism ssed as to Law ence | nbesi, Joseph | nbesi, Mark

| mbesi, Cdick Corporation of Anmerica, Inc. and North America

% The CEPA waiver only applies to those causes of action

relating to retaliatory di scharge and not to causes of action
that are substantially independent of the CEPA claim If
plaintiff buttresses her CEPA claimw th the same factual

al legations that are inextricably Iinked with her w ongful

di scharge claim then her clains are not substantially

i ndependent of each other and plaintiff’s conmon | aw w ongf ul

di scharge claimw Il be dismssed. |If this occurs, there would
be no need to address defendant John Inbesi’s claimthat he
cannot be held individually |iable under the NJLAD
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Beverage Conpany. The notion to dismss Counts IIl and IVw Il be

denied as to John Inbesi only.
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