IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES of AMERI CA : CRI M NAL
V.
ANDREW PADI LLA ; NO. 95-174-1

MEMORANDUM and ORDER

Norma L. Shapiro, J. January 26, 1998
By Menorandum and Order dated Septenber 12, 1997, the court
deni ed defendant Andrew Padilla's (“Padilla”) notion to vacate,
set aside or correct sentence under 28 U S.C. § 2255. Padilla
filed a notice of appeal, and the Court of Appeals remanded “for
the sole purpose of either issuing a certificate of appealability

or stating reasons why a certificate of appealability should not

issue.” For the reasons stated below, a certificate of
appeal ability will be deni ed.
Padilla was indicted in April, 1995 with co-defendants on

four drug violations: 1) conspiring to distribute nore than 500
grans of cocaine, in violation of 21 U S. C 8§ 846(a)(1); 2)
possession with intent to distribute and aiding and abetting
possession with intent to distribute nore than 500 grans of

m xture containing cocaine, in violation of 21 U S. C. 8§ 841(a)(1)
and 18 U.S.C. 8 2; 3) knowi ng and intentional possession with
intent to distribute a m xture containing a detectable anount of
marijuana, in violation of 21 U S.C. 8§ 841(a)(1); 4) possession

of a firearmin violation of 18 U S.C. 8§ 924(c); and 5)



forfeiture of property used in the conmm ssion of drug offenses,
in violation of 21 U S.C. § 853(a)(1), (2) and (p).

Padilla plead guilty to Counts |, Il and V on June 27, 1995.
The court sentenced Padilla on Septenber 19, 1996. Padilla’s
O fense Level of 29 and Crimnal Hi story Category of Il resulted
in an inprisonnment range of 97-121 nonths under the Sentencing
CQuidelines (the “CGuidelines”). The governnent, pursuant to
Padilla s plea agreenent, noved for a downward departure under
Qui delines 8§ 5K1.1 because of Padilla's assistance in the
i nvestigation and prosecution of other individuals. The court
granted the governnent’s notion; Padilla was sentenced to 48
nmont hs i nprisonnment on Counts | and Il, running concurrently, a
fine of $5,000 and a special assessnment of $100.

Padi | | a sought habeas relief under 28 U S.C. 8§ 2255 for
al l eged ineffective assistance of counsel. Padilla argued
counsel was ineffective for failing to object and seek an
evidentiary hearing at the tine of sentencing based on the
court’s reliance on his know ng association with a co-def endant
who possessed a firearmat the tine of their arrest. The
CGui deline calculation included a two poi nt enhancenent for a
weapon attributed to defendant.

At his Rule 11 guilty plea colloquy in June, 1995, Padilla
adm tted he knew his co-defendant possessed a firearmat the tine

of arrest. At the sentencing hearing in June, 1996, Padilla’s
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counsel, arguing Padilla had no know edge his co-defendant had a
firearm objected to the two point weapon enhancenent. The court
offered to allow Padilla to discuss the matter with counsel and
wthdraw his guilty plea if he had m stakenly admtted know edge
of the firearm Padilla w thdrew counsel’s objection and instead
proceeded with sentencing. Padilla s counsel was not ineffective
because Padilla hinself did not wish to pursue that objection.
Padilla suffered no injury because the court nade a downward
departure and inposed a sentence of only 50% of the m ni mum

ot herwi se required under the Cuidelines.

The court could consider Padilla s admtted know edge of his
co-defendant’ s possession of a firearm even though Padilla was
nei t her convicted nor sentenced for know ngly possessing a
firearm Padilla had previously admtted under oath that he knew
hi s co-defendant possessed a firearm so there was no need for an
evidentiary hearing on the matter at sentencing; the court did
not err in declining to hold a hearing.

Had the court not nade a two point weapon enhancenent under
the Cuidelines, the Ofense Level would have been | ower and the
court would have nade a snmaller downward departure after granting
the governnent’s 8 5K1.1 notion. The alleged ineffective
assi stance of counsel did not warrant relief under § 2255.

“A certificate of appealability may issue ... only if the

appl i cant has nade a substantial showi ng of the denial of a
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constitutional right.” 28 U S.C 8 2253(c)(2).! Because
Padilla s claimwas without nmerit, he did not nake the required
“substantial show ng” of constitutional violation. A certificate
of appealability wll be denied.

An appropriate Order follows.

! The remand fromthe Court of Appeals also directs the
court to consider whether a certificate of appealability should
be i ssued under Federal Rule of Appellate Procedure 22(b)
(establishing requirement for certificate of appealability in
habeas petitions involving state court process) and Local
Appel late Rule 22.2 (dealing with habeas petitions in death
penalty cases). Neither rule is applicable to Padilla, a federal
pri soner not sentenced to death.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES of AMERI CA : CRI' M NAL
V.
ANDREW PADI LLA NO. 95-174-1
ORDER
AND NOW this 26th day of January, 1998, in accordance wth
the remand fromthe Court of Appeals and the attached Menorandum

it is hereby ORDERED that a certificate of appealability is
DENI ED.

Norma L. Shapiro, J.



