IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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V.
DEPUY, INC., et al.,

Def endant s.

MEMORANDUM
EDUARDO C. ROBRENO, J. January , 1998

This is an enpl oynent discrimnation case. Plaintiff
was enpl oyed by defendant S.L. Henson and Associates (“S.L.
Henson”) from January of 1994 until her resignation on Cctober 7,
1997. During plaintiff’s period of enploynent, S.L. Henson was a
di stri butor of orthopedic devices sold by defendant DePuy, Inc.
(“DePuy”). Plaintiff alleges that S.L. Henson’s nanager,
def endant Steven L. Henson (“Henson”), sexually harassed her
t hroughout her tenure and discrim nated agai nst her on the basis
of her age.

Plaintiff filed suit against S.L. Henson, Henson, and
DePuy under Title VIl of the Gvil R ghts Act of 1964 (“Title
VII"), 42 U S.C. 8 2000e et seq., the Age Discrimnation in
Enpl oyment Act of 1967 (“ADEA’), 29 U S.C. §8 621 et seq., and the
Gvil Rights Act of 1991.1

! Plaintiff has also brought the follow ng state | aw

clainms pursuant to supplenental jurisdiction, 28 U S.C. 8§ 1367:
(1) violation of the Pennsylvania Human Rel ations Act; (2)



On Cctober 22, 1996, defendant S.L. Henson noved to
dism ss plaintiff’s conplaint under Rules 12(b)(1) and 12(b)(6)
of the Federal Rules of Civil Procedure based on the conplaint’s
failure to aver that S.L. Henson enployed fifteen or nore persons
for purposes of invoking jurisdiction under Title VII, 42 U S.C
§ 2000e-(b)? or twenty or nore persons for purposes of invoking
jurisdiction under the ADEA, 29 U.S.C. § 630(b)° The Court
deni ed the notion wthout prejudice to afford plaintiff an
opportunity to conduct discovery on this jurisdictional issue.
Def endant Henson al so noved to dismss the plaintiff’'s Title VII
and ADEA cl ains against himon the basis that Title VII and the
ADEA do not inpose liability on individual enployees. See
Sheridan v. DuPont, 100 F.3d 1061, 1077-78 (3d Cir. 1996)

(rejecting the concept of individual enployee liability under

Title VI1), cert. denied, 117 S.C. 2532 (1997); More v. Acne

intentional infliction of enotion distress; (3) negligent
hiring/contracting; and (4) negligent discipline or retention.
Because the plaintiff, defendant Henson and defendant S.L. Henson
all appear to be Pennsylvania citizens, the Court has no basis
upon which to infer diversity jurisdiction, which, in any event,
was not invoked by plaintiff.

2 Title VII provides in pertinent part: “The term
"enpl oyer' neans a person engaged in an industry affecting
comrerce who has fifteen or nore enpl oyees for each working day
in each of twenty or nore cal endar weeks of the current or
precedi ng cal endar year, and any agent of such person . . . .7 42
U S.C. 8§ 2000e(Db).

3 The ADEA provides in pertinent part: “The term
"enpl oyer' neans a person engaged in an industry affecting
comrer ce who has twenty or nore enpl oyees for each working day in
each of twenty or nore cal endar weeks in the current or preceding
cal endar year . . . .” 29 U S.C. § 630(b).
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Corrugated Box Corp., Inc., 1997 W. 535906, at *2 (E.D. Pa. Aug.
4, 1997) (holding that individual enployees cannot be held liable

under the ADEA), citing Newran v. GHS Osteopathic, Inc., Parkview

Hospital Division, 60 F.3d 153, 157 (3d Cr.1995) (appl ying the

standards of Title VIl and the ADEA interchangeably). The Court
agreed and defendant Henson was dismssed fromplaintiff's Title
VI and ADEA counts.

After discovery was conpleted, S.L. Henson filed a
notion for sunmary judgnent alleging that judgnment shoul d be
rendered in its favor because it never enployed the requisite
nunber of enployees to trigger coverage under Title VIl and the
ADEA during the relevant period.* DePuy filed a nmotion to
dismss the Title VII and ADEA cl ains against it, claimng DePuy
was never plaintiff’'s enployer.

Plaintiff's response to this jurisdictional attack is,
in essence, that even if S. L. Henson never enployed the requisite

nunber of enployees to trigger coverage under Title VIl or the

4 S.L. Henson asserts a nunber of other argunents in its

notion for summary judgnent. S.L. Henson noves for summary
judgnment on the plaintiff’s PHRA cl ai m because: (1) plaintiff
failed to exhaust adm nistrative renedi es under the PHRA;, (2)
plaintiff failure to file a conplaint with the PHRC within 180
days of the alleged discrimnatory conduct; and (3) plaintiff
failed to establish the requisite nunber of enployees to sustain
jurisdiction under the PHRA. Defendants S.L. Henson and Henson
al so alleges that summary judgnent should be granted on the
plaintiff’s intentional infliction of enotional distress claim
because as a matter of |aw she has not proffered evidence to
establish “outrageous conduct.” Finally, as an alternate ground
for dismssing plaintiff’s ADEA claim S.L. Henderson cl ai ns that
plaintiff has failed to establish a prima facie case of age
discrimnation. Gven the resolution of the jurisdictional issue,
the Court does not reach the nerits of these argunents.
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ADEA, S.L. Henson and DePuy should be treated as a “single

enpl oyer” whose conbi ned nunber of enpl oyees exceeded the
statutory threshold for the relevant period. The Court finds
that plaintiff has failed to show that DePuy and S.L. Henson are
a “single enployer.” Therefore, the Court is wthout
jurisdiction over plaintiff’s Title VII and ADEA cl ai ns.
Furthernore, this Court declines to exercise suppl enental

jurisdiction over plaintiff’'s state | aw cl ai ns.

FACTS

DePuy Orthopaedics, Inc. is a manufacturer of
ort hopedi ¢ devices, such as hip and knee prostheses. DePuy
distributes its products through sales representatives who are
i ndependent contractors.

On January 1, 1993, plaintiff began her enploynent as
an officer manager with a DePuy distributor, DePuy-Gall agher &
Associ ates (“DePuy-Gallgher”). Upon the retirenent of Hugh
Gal | agher, the principal of DePuy-Gallagher, the right to
di stribute DePuy products in the area fornerly serviced by DePuy-
Gal | agher was awarded by DePuy to Steven L. Henson. Henson, in
turn, fornmed S.L. Henson & Associates. On or about January 1,
1994, plaintiff began to performfor Henson the work of office
manager, which she had previously perforned for Gall agher.
Plaintiff alleges that she was harassed by Henson throughout her
tenure at S.L. Henson, until she left S. L. Henson's enpl oynent on

Cct ober 7, 1994.



During plaintiff’s enploynent S.L. Henson never
enpl oyed nore than three enpl oyees. However, at all rel evant
tinmes, S.L. Henson never retained nore than six independent

contractors as sal es representatives.

1. LEGAL STANDARD

Def endant S.L. Henson has approached the jurisdictional
i ssue as one appropriate for sunmary judgnent. Defendant DePuy,
on the other hand, has filed a notion to dism ss under Federal
Rule of Gvil Procedure 12(b)(1). Both notions, however, address
the sanme issue of whether defendants singly or jointly enpl oyed
the requi site nunber of enployees. The Court, however, wll
consi der both notions as notions to dismss for |ack of subject
matter jurisdiction pursuant to Rule 12(b)(1).°> This distinction
is significant in that, while a notion for summary judgnment turns
on the nerits of the case and woul d bar subsequent clains in
another forum a jurisdictional inquiry does not. Kulick v.

Pocono Downs Racing Ass’'n, Inc., 816 F.2d 895, 898 n.6 (3d Cr.

° Rul e 12 provides in pertinent part:

(b) How Presented. Every defense, in law or fact, to a
claimfor relief in any pleading, whether a claim
counterclaim cross-claim or third-party claim shal
be asserted in the responsive pleading thereto if one
is required, except that the follow ng defenses may at
the option of the pleader be made by notion: (1) |ack
of jurisdiction over the subject matter .

Fed. R Giv. P. 12 (1997).



1987). Further, under a summary judgnment standard, defendant
S.L. Henson, as the novant, bears the burden of show ng that
there is no genuine issue of material fact. However on a notion
to dismss for lack of jurisdiction, it is the plaintiff who
bears the burden of showing that jurisdiction exists in fact.

Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d

Cr. 1991), cert. denied, 501 U S. 1222 (1991); Mrtensen v.

First Fed. Sav. & Loan Ass’'n, 549 F.2d 884, 891 (3d Cr. 1977),

citing 5 C Wight and A MIller, Federal Practice and Procedure

§ 1350.

Under Rule 12(b)(1), there are two types of challenges
to subject matter jurisdiction: one, to the conplaint on its
face; and two, to the existence of subject matter jurisdiction in
fact. A facial attack requires the Court to accept the truth of
the allegations of the conplaint. By contrast, in considering a
factual attack, “no presunptive truthful ness attaches to
plaintiff’'s allegations, and the existence of disputed materi al
facts wll not preclude the trial court from evaluating for
itself the nerits of jurisdictional clainms.” Mrtensen, 549 F.2d
at 891. Moreover, a factual attack permts the Court to weigh
the evidence in deciding whether there is, indeed, subject matter
jurisdiction. [d. The instant case involves a challenge to the

factual basis for plaintiff's claimto federal jurisdiction.
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A Si ngl e Enpl oyer Theory®

Plaintiff contends that for the purposes of
jurisdictional analysis, DePuy and S.L. Henson should be treated
as one enployer. |In other words, plaintiff clainms that the Court
shoul d aggregate the enpl oyees of both DePuy and S.L. Henson for
the relevant period. Under Title VII and the ADEA, the rel evant
period is defined as the current and precedi ng cal endar years of
the all eged offensive conduct. 42 U S.C. § 2000e(b); 29 U S.C. 8§

630(b). Thus, the Court wll focus its analysis on the cal endar

6 Al t hough not raised by plaintiff, another way the
nunber of enpl oyees of two entities nmay be aggregated is under a
“joint enployer” theory. Wile the single enployer theory
depends on the existence of a single, integrated enterprise,
under the joint enployer theory, “the basis of the finding is
sinply that one enployer while contracting in good faith with an
ot herw se i ndependent conpany, has retained for itself sufficient
control of the terns and conditions of enploynent of the
enpl oyees who are enpl oyed by the other enployer.” NLRB v.
Browni ng-Ferris Indus. of Pa., Inc., 691 F.2d 1117, 1122-23 (3d
Cr. 1982), quoted by Zarnoski v. Hearst Bus. Conmmuni cati ons,
Inc., No. 95-CV-3854, 1996 W. 11301, at *4 (E.D. Pa. Jan. 11,
1996). However, even under the joint enployer theory,
plaintiff’s claimthat S.L. Henson and DePuy were a “conmon
enterprise” still fails.

The Third Grcuit has held that generally two entities
constitute joint enployers only where “they share or co-determ ne
those matters governing essential terns and conditions of
enpl oyment.” Browning-Ferris, 691 F.2d at 1124. I n deci ding
whet her this test has been nmet the Court may be guided by three
factors: “(1) authority to hire and fire enpl oyees, pronul gate
wor k rul es and assi gnnents, and set conditions of enploynent,

i ncl udi ng conpensati on, benefits, and hours; (2) day-to-day
supervi si on of enpl oyees, including enployee discipline; and (3)
control of enployee records, including payroll, insurance, taxes
and the like.” Zarnoski, at *8. By plaintiff’s own adm ssion,
DePuy did not have the authority to hire or fire her, nor did
DePuy participate in any decisions regardi ng her conpensation or
ternms and conditions of her enploynment, nor did DePuy daily
supervi se or discipline her, nor did DePuy pay her sal ary, taxes,
or provide plaintiff with benefits. Daliessio Dep. at 80, 192-
93, 212-14. See Zarnoski, at *8.
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years 1993 and 1994, as required by the rel evant statutes.

E.q., Powell-Ross v. Al Star Radio, Inc., No. 95-1078, 1995 W

491291, at *1 (E.D. Pa. Aug. 16, 1995) (discussing the relevant

period in the context of Title VIl1), citing Rogers v. Sugar Tree

Prods., Inc., 7 F.3d 577, 580 (7th Cir. 1993) (“Under [the ADEA]

the term ' cal endar year' neans the period from January to
Decenber, rather than any period of twelve consecutive nonths.”),

accord MG aw v. Warren County G| Co., 707 F.2d 990,991 (8th

Cir. 1983); Angelidis v. Piednont Managenent Co., Inc., No. 92-

5407, 1994 W. 230438, at *2 (D. N.J. My 23, 1994).

Under the “single enployer” theory, devel oped under Nati onal
Labor Rel ations Act jurisprudence and incorporated into the text
of the ADEA, ' two nominally independent entities, which are
actually part of one integrated conpany, are considered a “single

enployer.” NLRB v. Browning-Ferris Indus. of Pa., Inc., 691 F. 2d

1117, 1122 (3d Cr. 1982). The Third Grcuit has identified the

following factors to be considered in determ ning whether two

7

The ADEA provides in pertinent part:

(3) For the purposes of this subsection the
determ nati on of whether an enpl oyer controls a
corporation shall be based upon the --
(A) interrelation of operations,
(B) commobn managenent,
(C centralized control of l|abor relations, and
(D) common ownership or financial control,
of the enpl oyer and the corporation.

29 U.S.C. 8§ 623.

Wiile this these factors were originally developed in a
different statutory context, they have been applied widely to
Title VII cases. See Zarnoski, at *5 n.8 (collecting cases).
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ostensibly separate entities are in reality part of a single,
integrated operation: (1) functional integration of the
operations; (2) centralized control of Iabor relations; (3)

common managenent; and (4) common owner shi p. Browni ng-Ferris,

691 F.2d at 1122, citing Radio and Tel evi si on Broadcast

Techni cians Local Union 1264 v. Broadcast Serv. of Mdbile, Inc. ,

380 U. S. 255, 256 (1965); Zarnoski, at *4. These factors are not
to be applied nechanically, but rather are to be viewed within
the “totality of the circunstances” in the specific case.
Zarnoski, at *5. The Court w Il consider each factor in turn.

1. Functional integration of operations

Plaintiff argues that because S.L. Henson was
exclusively in the business of selling DePuy products, S.L.
Henson and DePuy were therefore functionally integrated.
Specifically, plaintiff points to:

the fact that DePuy’'s sal es organi zati on consi sted
entirely of 42-46 nationw de distributors who were
provided with their inventory by DePuy, sold only DePuy
products, used stationary and busi ness cards
identifying them as DePuy, sold products to custoners
who had no reason to believe that the distributors were
ot her than DePuy sal esnen, the sal esnen consi dered

t hensel ves to be sal esnen for DePuy, DePuy billed the
custoner for the sale and received paynent directly
fromthe custoner payable to DePuy. In addition, DePuy
controlled the price at which the distributor sold the
pr oduct .

Pl.’s Mem at 13. Despite these clainms, plaintiff does not point

8

to any specific evidence in the record to support them Even

8 Plaintiff's subm ssions consist of references to

depositions, affidavits and other exhibits. However, plaintiff
failed to attach any of the depositions and certain of the
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assum ng, arguendo, plaintiff's clains to be true, they do not
al one support a finding that S.L. Henson and DePuy’s operations
were functionally integrated.

The fact that the sol e business reason for S.L.
Henson’ s exi stence was to provide services to DePuy, does not
al one nean that the operations of the two conpani es were

“functionally integrated.” See Zarnoski, at *6. To the

contrary, according to the undisputed affidavits supplied by
DePuy: the two conpanies did not share office space; DePuy had no
control of S. L. Henson's records, including payroll, insurance,
and taxes; DePuy and S.L. Henson did not have joint enploynent or
ot her policies; and DePuy and Henson did not aggregate payroll,
tax accounts or other financial information. Purcell Aff. Y 7,

8, 9. See Zarnoski, at *6 (finding that where supplier and

distributor did not share office space, equi pnent or supplies,
did not develop joint enploynent policies, did not aggregate
payrolls, tax accounts and other information, notw thstandi ng an
exclusive rel ationship, the operations of the two conpani es were

not necessarily interrelated). Therefore, on balance, plaintiff

affidavits referenced in her response. Because plaintiff failed
to attach the rel evant deposition transcripts and affidavits, the
Court is not able to consider them as evidence. See Trustees of
the Mch. Laborers’ Dist. Council Pension Fund v. Van Sullen
Construction, Inc., 825 F. Supp. 165, 170 (E.D. Mch. 1993)
(finding evidence to be insufficient where deposition testinony
to which plaintiff refers not included in plaintiff’'s attached
exhibits). Even assuming that the depositions and affidavits

whi ch were not attached show what plaintiff purports themto
show, plaintiff's proof is insufficient to support her claimthat
jurisdiction exists.
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has not shown that the operations of the two conpanies were
“functionally integrated.”

2. Centralized control of |abor

According to plaintiff, “centralized control of |abor
relations is supported not so nuch by authority exercised by
DePuy, but by the authority DePuy retained to exercise such
authority.” Pl.’s Mem at 13. Plaintiff directs the Court's
attention to the contract between DePuy and its distributors that
requires the distributors to conply “with the other policies of
DePuy.” As an illustration of how this policy worked, plaintiff
points to incidents in which DePuy personnel directed her to
performinventory control functions and to make certain tel ephone
calls to obtain paynents for DePuy. Plaintiff admts, however,
that she was paid by S.L. Henson, not DePuy, Daliessio Dep. at
80, that DePuy did not provide her with any enpl oynent benefits,
Dal i essi o Dep. at 214, and that Henson, not DePuy directly
supervised plaintiff and determ ned the duties to be perfornmed by
S.L. Henson personnel, Daliessio Dep. at 192-93, 212-13.
Therefore, on bal ance, the Court concludes that plaintiff has not
shown that S.L. Henson's |abor relations functions were
controll ed by DePuy.

3. Comobn _nanagemnment

Plaintiff also clainms that S.L. Henson and DePuy shared
conmon nmanagenent because:
DePuy provided the sales brochures, inventory,

fi nanci ng, sal es quotas, assignnment of territories, the
nunber of sal esnen that should be enpl oyed by any
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di stributorship, the right to wi thhold product unless

certain sal esnen were enpl oyed, the control of the

price which the distributor could charge, the billing

for sale and the collection of noney.
Pl.’s Mem at 14. Again, plaintiff does not point to any
evidence in the record to support these assertions. |n any
event, “[a] working relationship between entities does not mean
that the conpani es share the sanme managenent.” Zarnoski, at *7.
Because plaintiff's evidence does not show that S. L. Henson and

DePuy shared common enpl oyees or officers, see Zarnoski, at *6,

plaintiff cannot support her claimthat S.L. Henson and DePuy
shared conmmon nanagenent.

4. Commmon_owner shi p

Finally, plaintiff argues that DePuy and S.L. Henson
shared conmon ownershi p because DePuy owned and supplied the
inventory, set prices, and could unilaterally term nate the
distributorship at will. Plaintiff, however, points to no
evi dence that DePuy owned an interest in S.L. Henson or that
Henson or any other S.L. Henson agent ever served as an officer,
director, or sharehol der of DePuy. Purcell Aff. { 9. See
Zar noski, at * 7.

* k%

In summary, because plaintiff can point to little
evi dence beyond her own subjective belief that S. L. Henson and
DePuy constituted a single enployer for the purposes of
jurisdictional analysis, plaintiff fails to neet her burden of

showi ng the existence of jurisdiction under Rule 12(b)(1).
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B. “Successor Enpl oyer” Theory

Plaintiff argues that in the event the Court finds that
DePuy and S.L. Henson were not a “common enterprise,” it should
hold DePuy |iable as a successor to S. L. Henson. Wether DePuy
is the corporate successor to S.L. Henson is irrel evant because
in order for this type of derivative liability to attach agai nst
DePuy, plaintiff nmust first have established liability on the
part of S.L. Henson. Plaintiff, however, has failed to make this
show ng.

C. Judi ci al Est oppel

Plaintiff argues that under a theory of “judicial
estoppel” DePuy is estopped fromclaimng that it is not
plaintiff's enpl oyer because DePuy took previously a |egal
position before the U S. Equal Enploynent Opportunity Conm ssion
which is inconsistent with its current |egal position. Plaintiff
contends that because DePuy did not respond to her EEOC conpl ai nt
by denying that DePuy was plaintiff's enployer, “DePuy by this
action has lulled the Plaintiff into a fal se sense of security
believing that the avernents concerning her enploynent status at
DePuy were uncontested.” Pl.'s Mem at 18. Plaintiff relies on

McNemar v. Disney Store, Inc., 91 F. 3d 610, 618 (3d Cr. 1996),

cert. denied, 117 S.C. 958 (1997), as authority for this
argunment. In McNemar, the Third Grcuit found that a party who
clained to be totally disabled for the purposes of soci al
security disability benefits was estopped fromlater claimng

that he was a qualified individual who, with or w thout
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reasonabl e accommodati on, could performthe essential el enents of
a job under the Anericans with Disabilities Act.
First, plaintiff's reliance on McNemar is m splaced

given the recent case of Krouse v. Anerican Sterilizer Co., 126

F.3d 494 (3d Cir. 1997), in which the Third GCrcuit cast doubt on
the continuing validity of MNemar.°®

Second, plaintiff's argunent that DePuy's failure to
respond to allegations made in plaintiff's conplaint filed with
the EECC that DePuy was plaintiff's enployer does not al one

trigger the application of judicial estoppel. |In Ryan Operations

GP. v. Santiam M dwest Lunber Co. of New Jersey, 81 F.3d 355 (3d

Cr. 1996), the Third Grcuit articulated the follow ng two-part
inquiry to determ ne whether judicial estoppel applies: (1) is
the party's position inconsistent wwth a position taken in the
same or in a previous proceeding? and (2) has the party asserted
either or both of the inconsistent positions in bad faith? Ryan

Qperations, 81 F.3d at 361; Krouse, 126 F.3d at 501. “Only if

both prongs are satisfied is judicial estoppel an appropriate

remedy.” Ryan Operations, 81 F.3d at 361. Even assum ng that

9 Judge Mansmann, witing for the panel, acknow edged

that “McNenmar has been the object of considerable criticism”
Krouse, 126 F.3d at 503, and described the decision of the Court
of Appeals for the District of Colunbia, which rejected the
McNemar argunent, as “thoughtful.” 1d. at 503 n.3, citing Swanks

v. Washington Metro. Area Transit Auth., 116 F.3d 582, 584-87
(D.C. Cr 1997). Moreover, Judge Mansmann noted that “Judge

Becker is persuaded by the authorities set forth . . . that
McNemar was w ongly decided, and believes that the court should
reconsider it at its first opportunity.” Krouse, 126 F.3d at 503
n. 4.
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def endants' positions before the EEOC coul d be considered to be

i nconsistent wwth those they have taken in the instant case,
there is no evidence that DePuy or S.L. Henson asserted positions
before the EEOC in bad faith or for an inproper purpose.
Therefore, plaintiff’s judicial estoppel argunent fails.

D. State Law d ai ns

Having di sm ssed plaintiff's Title VII and ADEA cl ai ns,
the Court will exercise its discretion, pursuant to 28 U S.C. 8§
1367(c), and will decline supplenental jurisdiction over

plaintiff’s state law clains. '© Borough of West Mfflin v.

Lancaster, 45 F.3d 780, 788 (3d Cir. 1995).

V. CONCLUSI ON

For the reasons stated above, the Court concludes that
neither S.L. Henson nor DePuy were plaintiff's enployer, singly
or jointly, for the purposes of Title VI| or the ADEA. Because
the Court finds that there is no jurisdictional basis for
plaintiff's clains, therefore, defendants' notions to dism ss

wi |l be granted.

10 Plaintiff has indicated that she has already initiated

a lawsuit in state court.

-15-



