IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEl TRA SYKES : ClVIL ACTI ON
V. :
JOHN DCES, FLI GHT ATTENDANTS

c/o AIR JAVAI CA LTD. :
AND Al R JANVAI CA, LTD. : NO. 96-CV-7071

MEMORANDUM

WALDVAN, J. January 21, 1998

Backagr ound

This is a personal injury case. Plaintiff alleges that
she was injured aboard a conmerci al airplane on which she was a
passenger due to the negligence of defendant Air Jamai ca which
owned and operated the aircraft. Plaintiff has never identified
the “John Doe” flight attendants whose all egedly negligent
conduct led to the injuries.

The court recently conducted a nonjury trial. The
court has reviewed the testinony and docunentary evi dence offered
at that trial, as well as the subsequent subm ssions of the
parties. The case as presented is quite straightforward. |Its
resol ution necessarily turns on the wei ght accorded to the
testinony of plaintiff regardi ng how and where she sustai ned
certain injuries.

The court makes the follow ng findings of fact and

concl usi ons of | aw.






Fi ndi ngs of Fact

Plaintiff is 37 years old. She has worked over a
period of years as a program coordi nator, data coordi nator and
nmeeting planner. She resides in Philadelphia and is a citizen of
Pennsyl vani a.

Def endant is a corporation which operates international
comrercial aircraft. It is organized under the |laws of Jamaica
where it maintains its principal place of business. At al
pertinent tinmes, defendant was owned by the governnent of
Jamai ca.

I n Septenber 1994, defendant took a vacation trip to
Mont ego Bay, Jammica. She secured Air Jamaica tickets through a
travel agency in Philadel phia. She was booked first class on
direct round-trip flights between Phil adel phia and Montego Bay.

Plaintiff returned from Jamai ca on Septenber 11, 1994.
She was late in arriving at the Montego Bay airport and m ssed
her flight honme. Defendant issued plaintiff newtickets in
Montego Bay for an Air Jamamica flight to Atlanta and a Delta
flight fromthat city to Phil adel phia which departed at 9:22 p. m

Plaintiff's flight was sonmewhat late in arriving at
Atl anta. She had approximately a half hour to board the Delta
flight to Phil adel phi a.

Plaintiff had stored carry-on itens in a cabin closet
on the flight fromMntego Bay to Atlanta. Plaintiff states that
once the plane |anded she asked a flight attendant who woul d open

the cl oset door and was told she could do so herself if she
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wi shed. Plaintiff opened the closet door and retrieved her

bel ongi ngs. She states that she then “stunbled,” |ooked down and
saw a wal king stick which she placed in the closet. Plaintiff
did not see the wal king stick fall out of the closet into the

ai sl e but assuned this is what occurred.

Plaintiff did not alert or conplain to anyone aboard
the flight or any Air Janmai ca enpl oyee. The attendant with whom
plaintiff states she spoke regarding the retrieval of her
bel ongi ngs has never been identified.

Plaintiff was able to reach the Delta gate w t hout
assi stance. She states, however, that once she was onboard the
Delta flight she began to experience pain and sonme swelling in
her left foot or ankle.

On Septenber 14, 1994, plaintiff sought nedical
attention at the enmergency roomof the Hospital of the University
of Pennsylvania (“HUP"). She was found to have a severe sprain
and swelling of the left ankle. She was placed in a fiberglass
cast and a week later in a posterior cast.

Plaintiff was referred to the HUP orthopedics
department where she was exam ned by Dr. Enyi Ckereke on
Septenber 29, 1994. He found that plaintiff had a severe |eft
ankl e sprain and probable partial tear of a |liganent. She was
pl aced in a cast which was renoved on Novenber 2, 1994. She had
an aircast through June 1995 and was given crutches to use as

needed. Plaintiff took Mdtrin for pain.



Dr. Okereke referred plaintiff to the HUP outpati ent
physi cal therapy departnment. She reported for schedul ed physi cal
t herapy on 24 occasi ons between Novenber 7, 1994 and May 3, 1995.
Plaintiff canceled or failed to appear for schedul ed therapy on
el even occasions during that period and did not schedul e any
appoi ntnments for therapy in January or the first three weeks of
February 1995.

Plaintiff remai ned out of work from Septenber 14, 1994
to June 1995. At the tinme she stopped working, plaintiff was
earni ng $14.96 per hour from Cl GNA Corporation as a neeting
pl anner.

In a handwritten note of Cctober 10, 1994 to a Cl GNA
personnel office enployee, plaintiff stated that she stopped
wor ki ng on Septenber 12, 1994 because of a “broken ankle” and
woul d return to work “when the doctor rel eases ne,” and asked the
enpl oyee to send a verification of plaintiff's inability to work
to the Phil adel phia County Assistance Ofice. Plaintiff,
however, presented no nedical testinony or docunentation that she
was unabl e or advised not to return to work for nine nonths.

On Decenber 20, 1994, plaintiff had el ective cosnetic
surgery fromwhich she was |argely incapacitated for one nonth.

Plaintiff was injured in two prior accidents. She hurt
her back and shoulders in July 1989 when the driver of a SEPTA
bus on which she was a passenger jamred on the brake. She sought
medi cal treatnment, was out of work for several nonths and filed a

| awsuit agai nst SEPTA. In the early 1990s, plaintiff injured her
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back and neck when she tripped on the floor at her sister’s hone.
She filed a | awsuit against her sister’s |andlord.

Plaintiff was also injured in a subsequent acci dent.
She hurt her left knee in February 1997 while riding as a
passenger on a SEPTA bus. She has filed a | awsuit agai nst SEPTA.

Plaintiff told the admtting nurse at HUP on Septenber
14, 1994 that she injured her ankle while “1 was running at an
airport and trying to catch a plane.” Plaintiff later told an
enmer gency room doctor who eval uated her that she had “tri pped
going onto an airplane.” Plaintiff told Dr. Okereke at the tine
of his initial exam nation that she had “tripped over a briefcase
in an airplane.” At her initial nmeeting wth the physical
t herapi st on Novenber 7, 1994, plaintiff related that she had
“tripped over several wal king sticks which fell out of a closet.”

Concl usi ons of Law

Defendant is an instrunentality of a foreign state.
See 28 U.S.C. 8 1603(b)(2). Defendant was engaged in conmerci al
activity having substantial contact wwth the United States. See
28 U.S.C. 88 1603(d) & (e). Defendant is subject to suit in this
action in courts of the United States. See 28 U.S.C. §
1605(a)(2). This court has subject matter jurisdiction over this
case. See 28 U . S.C. § 1330(a).

A federal court applies the choice of |aw rules of the

state in which it sits. See Ledeune v. Bliss-Salem Inc., 85

F.3d 1069, 1071 (3d Cr. 1996). Pennsyl vani a enpl oys a flexible

conflicts nethodol ogy which conbines the traditional significant
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relationships analysis with a qualitative assessnent of the

interests and policies of the respective states regarding the

particul ar controversy. See Carrick v. Zurich-Anmerican |Insurance

G oup, 14 F.3d 907, 909 (3d Cr. 1994); Smth v. Walter C. Best,

Inc., 756 F. Supp. 878, 880-89 (WD. Pa. 1990); Bresknman v. BCB

Inc., 708 f. Supp. 655, 656 (E.D. Pa. 1988); Giffith v. United

Air Lines, Inc., 203 A 2d 796, 805 (Pa. 1964); Laconis v.
Burlington County Bridge Comin., 583 A 2d 1218, 1222-23 (Pa.

Super. 1990), app. denied, 600 A 2d 532 (Pa. 1991), cert.

dismid., 503 U'S. 901 (1992).

Were only one state has an interest in the application
of its law or where the interests of only one state inplicated by
the controversy would be inpaired if the | aw of another
interested state were applied, of course, there is no true

conflict. Lacey v. Cessna Aircraft Co., 932 F.2d 170, 187-88 (3d

Cr. 1991); Parker v. State Farm Insurance Co., 543 F. Supp. 806,

809 (E.D. Pa. 1982). If the law of either jurisdiction may be
applied without inpairing the interests of the states whose | aw
woul d not be applied, then the court generally applies the

substantive law of the forum Austin v. D onne, 909 F. Supp.

271, 274 (E.D. Pa. 1995).

Pennsyl vania has an interest in ensuring conpensation
for tortious injury to its citizens and in enforcing standards of
care governing rel ationshi ps undertaken in the state. Plaintiff

is a Pennsylvania citizen and entered into a relationship with



def endant in Philadel phia by which it undertook to transport her
fromand back to that city

Ceorgia has an interest in ensuring the safety of
persons traveling to or through its facilities. The alleged
negligent om ssion and injury occurred in Atl anta.

Jamai ca has an interest in defining and delimting the
| egal obligations of its resident corporations. Janaica also has
an interest in pronoting tourismand use of its national airline
whi ch could be inpaired if the right of a foreign passenger to
recover for tortious injury were unduly circunscri bed.

The interests of Pennsylvania and Georgia woul d be
satisfied by the application of the law of either. Under the |aw
of both states, a comon carrier owes the utnost duty of care to
its passengers and is liable for any injury proxi mately caused by

a breach of that duty. See Kabo v. UAL, Inc., 764 F. Supp. 1190,

1994 (E.D. Pa. 1991) (airline owes “highest degree of care” to
passengers); Giffith, 203 A 2d at 799 (rules of negligence are
sane for airlines as other common carriers); Ga. Code § 46-9-132
(conmmon carrier nmust exercise “extraordinary diligence” to

protect safety of passengers); Delta Air Lines, Inc. V.

MIlirons, 73 S.E 2d 598, 603 (Ga. App. 1952) (airline owes
passengers duty of “extraordinary diligence”). Wile the precise
standard of care may be different, Jamaican substantive lawis

derived fromthe common law and is “akin to our own.” Rei d- Wl en

v. Hansen, 933 F.2d 1390, 1401 (8th Gr. 1991); id. at 1406

(Tinmbers, J. dissenting). GCeneral negligence principles are
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enpl oyed in Janmaica, id., and defendant is presumably aware of
t he hei ghtened duty of care inposed on carriers in many
jurisdictions in which it operates and solicits passengers.

Mor eover, it seens reasonable to permt a party
voluntarily to waive the potential benefit of the |aw of a
jurisdiction which mght otherw se be applicable. Both parties
have asked the court to apply Pennsylvania law in deciding this
case. The court will do so.

The burden is on plaintiff to prove by a fair
preponderance of the evidence that defendant Air Jamai ca through
an agent or enployee was negligent in breaching its duty of the
hi ghest care for her safety as a passenger and that this breach
proxi mately caused the injuries for which she seeks an award of
damages.

| f defendant failed to ensure that the cabin closet
coul d be safely opened w thout dislodging itens which could
create a hazard for disenbarking passengers, it breached its duty
to plaintiff. If plaintiff was injured as a result of stunbling
on a wal king stick which fell fromthe closet because of such
breach, defendant would be Ii able.

Verdi ct and Judgnent

The court concludes that plaintiff did sustain a severe
ankl e sprain and related injuries on the evening of Septenber 11,
1994.

The court believes that plaintiff nmay have been injured

in the manner she testified to. The court believes that she may



al so have been injured while hurrying through the Atlanta Airport
to make her connection to the Phil adel phia flight, or as a result
of tripping while going onto the Delta flight or in sonme other
manner .

The court cannot conscientiously find by a
preponderance of the evidence, i.e. that it is nore |likely than
not, that plaintiff was injured as a result of stunbling on a
wal ki ng stick aboard defendant’s airline because of the
negl i gence of one or nore of the unidentified attendants.

Accordingly, judgnent wll be rendered in this case for

t he defendants. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEl TRA SYKES : ClVIL ACTI ON
V.
JOHN DCES, FLI GHT ATTENDANTS

c/o AIR JAVAI CA LTD. :
AND Al R JANVAI CA, LTD. : NO. 96- CV- 7071

ORDER

AND NOW this day of January, 1998, consi stent
with the court’s findings of fact, conclusions of |aw and verdi ct
in this case as set forth in the acconpanying nenorandum IT IS
HEREBY ORDERED t hat JUDGVENT is ENTERED in the above action for

t he defendants and against the plaintiff.

BY THE COURT:

JAY C. WALDMAN, J.



