IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTOR ACCETTURI

Plaintiff,
V.
DELMAR DUVALL and HUSTON ADANBJ: ClVviL ACTI ON
Def endant s, :
and . No. 96-8058

MAPLE SPRI NGS FENCE CO. and

MAPLE SPRI NGS FARMS, | NC.
Def endant s and
Third-Party Plaintiffs,

V.

RUSSI N LUVBER COVPANY,
Third-Party Defendant.

VEMORANDUM AND ORDER

VanArtsdal en, S.J. January 15, 1998
Def endants and Third-Party Plaintiffs Maple Springs Fence
Co. and Maple Springs Farnms, Inc. (collectively "Maple Springs")
have filed a third-party action against Russin Lunber Conpany
("Russin") based on negligence seeking contribution and/or
indemity for injuries suffered by Russin's enployee, Plaintiff
Victor Accetturi, while |unber was unl oaded on Mapl e Springs'
prem ses (filed docunent #6). Third-Party Defendant Russin has
filed a Motion for Summary Judgnent (filed docunment #22) claimng
imunity fromsuit under Pennsylvania |aw. Defendant and Third-
Party Plaintiff Maple Springs has filed a nenorandum of law in
response to Russin's notion claimng that New York, rather than

Pennsyl vania, law applies in this case, and that under New York



law, Russin is not entitled to immnity (filed docunent #23).
For the reasons set forth below, the Mtion for Sumrmary Judgnment
filed by Third-Party Defendant Russin will be denied.

| . Fact ual Backagr ound

Plaintiff Victor Accetturi, a resident of the state of New
York', was enpl oyed by Third-Party Defendant Russin Lunber
Conpany, a New York corporation, as a driver to deliver |unber
products out of its New York |ocation to points both in and out
of state. He alleges that on Decenber 8, 1994, while delivering
| unber to Maple Springs' yard in West G ove, Pennsylvania, he
suffered fractures to his heel due to the negligence of Mple
Springs in the unloading of his truck. Plaintiff states that he
was up on the truck behind the | oad of |unber when it was being
l[ifted by Maple Springs' forklift operator, and that the | oad of
| unber tipped over forcing himto junp off the truck to avoid
being hit by the falling lunber. As he hit the ground, Plaintiff
all eges that he fractured his right heel bone.

Plaintiff applied for and recei ved workers' conpensation
benefits under the New York workers' conpensation |law. He also
initiated the present action against Mple Springs based on Mple
Springs' negligence, and the negligence of the forklift operator,
in unloading the lunber. Maple Springs subsequently filed a
third-party suit against Russin, Plaintiff's enpl oyer, seeking

contribution and indemity claimng that Russin's negligence in

The record indicates that Plaintiff has since relocated to
Gai nesville, Florida.



| oading the lunber on Plaintiff's truck before Plaintiff nade his
delivery to Maple Springs, contributed to Plaintiff's injuries.
Russin has filed a Motion for Summary Judgnent (filed
docunent #22). In its notion, Russin contends that it is imune
fromsuit for contribution and indemity by a third-party
plaintiff under Pennsylvania |law. Specifically, Russin contends
t hat Pennsyl vani a's choice of |law principles apply, and that it
i's i mmune under Pennsylvania's Wrkman's Conpensation Act. Mple
Springs, in its response, contends that while it agrees that
Pennsyl vania's choice of law rules do apply in this case,
Pennsyl vania's choice of law rule requires application of New
York law to determ ne the issue of imunity fromsuit by a third-
party for contribution and i ndemity (filed docunent #23).

1. Legal Anal ysis

A. Choi ce of Law
In a diversity action, the "choice of |law rules of the forum
state determ ne which state's laws will be applied.” Shuder v.

McDonald's Corp., 859 F.2d 266, 269 (3d G r. 1988), citing Klaxon

v. Stentor Electric Mg. Co., 313 U S. 487, 61 S. C. 1020

(1941). Pennsylvania choice of |law principles, therefore, wll
determ ne which state's law will apply to the substantive issues
in this case.

Pennsyl vani a has | ong abandoned the strict Iex loci delicti,
or place of the injury, rule which sinply applied the | aw of the

pl ace where the injury occurred. Giffith v. United Airlines,

Inc., 416 Pa. 1, 23, 203 A 2d 796, 805 (1964). Pennsylvani a
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courts have adopted "a nore flexible rule which permts analysis
of the policies and interests underlying the particular issue
before the court.”" Giffith, 416 Pa. at 22, 203 A 2d at 806.
Under this approach, the state having the nost interest in the
problemis given control over the |legal issues and the forumis
permtted to apply the policy of the jurisdiction "nost
intimately concerned with the outcone of [the] particul ar

l[itigation." 1d. (quoting Auten v. Auten, 308 N Y. 155, 161, 124

N. E.2d 99, 102 (1954)).

It appears that the state of New York is nore intimately
concerned with this case and has nore interest in its outcone
than does the state of Pennsylvania. As a result of his
injuries, Plaintiff was paid workers' conpensation benefits by
the state of New York pursuant to its state |laws. New York,
therefore, has a significant interest, the critical issue of
wor kers' conpensation paynents made to Plaintiff as a result of
his injury.

Additionally, Russin, is a New York corporation, and at the
time of his accident, Plaintiff was a resident of New York,
wor king for Russin in the state on a regul ar basis even though he
al so regularly worked out of state. Besides the nere fact that
Plaintiff's alleged injury occurred in Pennsylvania, Pennsylvania
has no significant interest in this case. Specifically,

Pennsyl vani a has no interest in the crucial issue of workers'
conpensation. Therefore, Pennsylvania's choice of |aw principles

suggest that New York | aw should be applied to the substantive
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issues of this third-party action.

B. New York Law

Prior to Septenber 10, 1996, New York courts consistently
hel d that an enployer of an injured worker is subject to being
joined by an alleged third-party tortfeasor for contribution
and/or indemity in an action filed against that tortfeasor by
the injured enployee, even if the enployer is liable to pay
wor kers' conpensation benefits to an enpl oyee, and al t hough the
enpl oyer is immune froma conmon |aw action by the injured

enpl oyee. See Dole v. Dow Chemical Co., 30 N Y.2d 143, 331

N.Y.S. 2d 382, 282 N E. 2d 288 (1982).

In 1996, New York anmended its workers' conpensation statute
to restrict the circunstances under which an enpl oyer may be
joined by a third-party tortfeasor seeking contribution and/or
indemmity. New York's anended statute reads as foll ows:

An enpl oyer shall not be liable [enphasis added] for
contribution or indemmity to any third person based upon
liability for injuries sustained by an enpl oyee acting
within the scope of his or her enploynent for such enpl oyer
unl ess [enphasi s added] such third person proves through
conpetent nedi cal evidence that such enpl oyee has sustai ned
a "grave injury" which shall nean only one or nore of the
foll owing: death, pernmanent and total |oss of use or
anputation of an arm |eg, hand or foot, loss of multiple
fingers, loss of nultiple toes, paraplegia or quadriplegia,
total and permanent blindness, total and pernmanent deaf ness,
| oss of nose, |oss of ear, permanent and severe faci al

di sfigurenent, |loss of an index finger or an acquired injury
to the brain caused by an external physical force resulting
in permanent total disability.

N.Y. Wrk. Conp. 8§ 11 (McKinney 1997).
Prior to the anendnent of New York's workers' conpensation

statute, a third party such as Maple Springs coul d have properly
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joined Russin in this action for contribution and/or indemity in
New Yor k, whereas that sanme party woul d have been barred from
such action in Pennsylvania. The Pennsylvania WrKkers'
Conpensation Act provides the exclusive renedy in that state for

2

an injured enpl oyee agai nst an enpl oyer. Furthernore, "[a]

third[]party who is responsible in part or in whole for an injury
suffered by an enpl oyee protected by the Wirknen's Conpensati on
Act, may not join the enployer in the enployee's action agai nst
"3

hi m See, e.q., Kennedy v. Shuwa |Investnents Corp., 825 F.

Supp. 712, 713 (E.D. Pa. 1993), citing Heckendorn v. consolidated

Rail Corp., 502 Pa. 101, 465 A 2d 609, 611 (1983). “Nor may the

third party seek contribution or indemification fromthe

’The Pennsyl vani a Workers' Conpensation Act reads in part:
The liability of an enployer under this act shall be exclusive
and in place of any and all other liability to such enpl oye[e]s,
his |l egal representative, husband or wi fe, parents, dependents,
next of kin or anyone otherw se entitled to damages in any action
at |l aw or otherw se on account of any injury or death as defi ned
in Section 301(c)(1) and (2) or occupational disease as defined
in Section 108.
77 P.S. 8§ 481(a).

3The Pennsyl vani a Wrkers' Conpensation Act continues as
fol |l ows:
In the event injury or death to an enployee is caused by a third
party, then such enployee, his |legal representative, husband or
wi fe, parents, dependents, next of kin, and anyone ot herw se
entitled to receive damages by reason thereof, may bring their
action at |aw against such third party, but the enployer, his
i nsurance carrier, their servants and agents, enploye[e]s,
representatives acting on their behalf, or at their request shal
not be liable to a third party for damages, contribution, or
indemmity in any action at law, or otherwi se, unless liability
for such damages, contributions or indemity shall be expressly
provided for in witten contract entered into by the party
alleged to be liable prior to the date of the occurrence which
gave rise to the action.
77 P.S. 8§ 481(b).



enpl oyer, even though the enployer's negligence may have been the
primary cause of the injury."” 1d.

The anended statute has brought New York in line with the
law in Pennsylvania, with very limted exceptions. Now in New
York, an enployer may not be sued by a third party for
contribution and/or indemity for injury to an enpl oyee unl ess
the third party can prove with conpetent nedical evidence that
t he enpl oyee has sustained what the statute calls a "grave
injury.” NY. Wrk. Conp. 8§ 11 (MKinney 1997). "Gave injury"
is defined narrowy to include only those injuries listed within
t he | anguage of the statute stated above. |[d.

In this case, therefore, Russin, as the Third-Party
Plaintiff, would be required to prove that Plaintiff's injury was
a "grave injury", nmeaning it has resulted in permanent and total
| oss of use of his heel, and presumably his foot as well.

Addi tionally, Russin nust prove that this |oss of use has
resulted in a total and permanent disability.

| need not deal with the issue of retroactivity of New
York's statute as it has been anended, because the crucial date
inthis case is the date on which Maple Springs filed suit to
join Russin as a Third-Party Defendant, and not the date of
Plaintiff's alleged injury. Mple Springs filed suit on January
29, 1997 (filed docunment #6) well after the anmendnent of New
York's statute in 1996. Therefore, the anended statute was in
effect at the tinme the third-party action was filed by Mple

Springs.



Even if the 1996 anendnent were held to be inapplicable in
this case, Maple Springs still could maintain its third-party
action agai nst Russin under the pre-anendnent New York |aw. |
bel i eve, neverthel ess, that the anmended New York statute does
apply, and as a result, Maple Springs may maintain its third-
party action, but nust prove at trial that Plaintiff suffered a

"grave injury" as defined by the statute.

C. Sunmmary Judgnent

The Federal Rules of G vil Procedure provide that summary
judgnent is appropriate "if the pleading, depositions, answers to
interrogatories, and adm ssions on file, together with
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U. S. 317, 322, 106 S. C. 2548, 2552, 91 L.

Ed. 2d 265 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248, 106 S. . 2505, 2510, 91 L. Ed. 2d 202 (1986). A "genuine
issue of material fact exists where a reasonable jury could

return a verdict in favor of the nonnoving party. See Anderson,

477 U. S. at 248. A court nust consider the evidence, and all
i nferences drawn therefrom in the light nost favorable to the

nonnovi ng party. Tigg Corp. v. Dow Corning Corp., 822 F.2d 358,

361 (3d Cir. 1987).
There is a genuine issue of material fact as to whether the

injury to Plaintiff's heel and foot constitutes a "grave injury"
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for the purposes of New York law. Under New York |aw, an

enpl oyer may be liable for contribution or indemity to any third
person based upon liability for injuries sustained by an enpl oyee
acting within the scope of his enploynent if the third person
proves through conpetent nedical evidence that such enpl oyee has
sustained a "grave injury." NY. Wrk. Conp. Law 8 11 (MKi nney
1997). "Grave injury" has been defined narrowWy to include only
those injuries expressly listed within the statute. 1d. It
enconpasses, anong other specific injuries, anputations and total
| oss of use of linbs and digits which result in total and
permanent disability. 1d.

Thus, Plaintiff would be required to prove that the injury
has resulted in a permanent and total |oss of use of his heel and
foot and that this |loss has rendered himtotally and permanently
di sabl ed.

Plaintiff has been "judged totally disabled by the Soci al
Security Adm nistration based on an inability to perform any
conpetitive work existing in the local, regional, or national
econom es conpatible with his educational and experienti al
background."” (Filed docunment #23, Exhibit F, Report of Dr.

Robert P. WIf). Plaintiff also has submtted reports of a

medi cal expert asserting that he is totally disabled (filed
docunment #23, Exhibit F, Letter fromDr. Cherise M Dyal). A
vocational expert report states that he has no post-injury
earning capacity, as his "pre-injury vocational horizon has been

totally restricted resulting in a 100 percent vocationa
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disability." (Filed docunent #23, Exhibit F, Report of Dr.
Robert P. Wl f). The expert reports further that Plaintiff "has
acquired a total vocational disability,"” and that "[a] bsent a
significant inprovenent in his functional capabilities, he wll
remain a nonconpetitive entity." (Filed docunent #23, Exhibit F,
Report of Dr. Robert P. Wl f).

It appears, therefore, that there is sonme evidence which
m ght suggest that Plaintiff has suffered a "grave injury" in
that he has no use of his foot and that this |loss has left him
permanently and totally disabled. A jury, however, could
possibly find to the contrary. Therefore, this is a factual

matter best left to a jury's determnation at trial.

[11. Concl usi on

Pennsyl vania's choice of law principles require the
application of New York |aw to the substantive issues in this
case. Under New York [aw, an enployer may be joined in a third-
party civil action for contribution and/or indemity in very
limted circunstances where an enpl oyee has sustained a "grave
injury." In this case, there is a genuine issue as to whether
Plaintiff's heel and foot injury are indeed "grave." Therefore,
summary judgnent is not appropriate, and for the foregoing
reasons, the Mdtion for Summary Judgnent filed by Third-Party
Def endant Russin wi || be deni ed.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTOR ACCETTURI

Plaintiff,
V.
DELMAR DUVALL and HUSTON ADANBJ: ClVviL ACTI ON
Def endant s, :
and . No. 96-8058

MAPLE SPRI NGS FENCE CO. and

MAPLE SPRI NGS FARMS, | NC.
Def endant s and
Third-Party Plaintiffs,
V.

RUSSI N LUVBER COVPANY,
Third-Party Defendant.

ORDER
For the reasons set forth in the acconpanyi ng Menorandum it
is ORDERED that Third-Party Defendant Russin Lunber Conpany's
Motion for Sunmmary Judgnent is DEN ED

BY THE COURT,

Donal d W VanArtsdal en, S.J.
January 15, 1998



