
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KATHLEEN HANNIGAN : CIVIL ACTION
:

v. :
:

INSURANCE COMPANY OF NORTH :
AMERICA and ALLEGHENY HEALTH :
EDUCATION AND RESEARCH FOUNDATION :
OF DELAWARE VALLEY : NO. 96-4798

MEMORANDUM AND ORDER

Fullam, Sr. J. December     , 1997

Plaintiff’s claim for long-term disability payments was

rejected by the defendants, hence this lawsuit.  Defendants have

filed a motion for summary judgment, to which plaintiff has

responded.

On the present state of the record, it seems probable

that defendants have the better of the argument, but a fuller

development of the facts might lead to a different conclusion. 

The problem is that, in responding to defendant’s motion for

summary judgment, plaintiff’s counsel seems to be operating under

the impression that the defendants are not entitled to prevail

unless they can establish that they have fully investigated

plaintiff’s situation and can show conclusively that plaintiff is

not permanently disabled.  Actually, the reverse is true, it is

incumbent upon plaintiff to demonstrate that, under the policy

definition, she is disabled.  The only evidence produced by
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plaintiff in response to the motion for summary judgment shows

that, in 1995, she was temporarily disabled because of

complications from a Caesarean section; and that, in early 1996,

because, in a telephone conversation with her physician, she

complained of continuing pain and was advised not to return to

work until the doctor had an opportunity to examine her in his

office.  There is also a suggestion that she was referred to a

pain-management clinic.  

While it is conceivable that plaintiff may be totally

disabled, the present record certainly does not permit such a

finding.  

Because plaintiff’s counsel may be laboring under a

misapprehension about the burden of proof, and because it is

preferable to reach a correct result, rather than rely on

procedural niceties, plaintiff will be granted a further period

of time in which to produce evidence in response to the pending

motion for summary judgment.

An Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KATHLEEN HANNIGAN : CIVIL ACTION
:

v. :
:

INSURANCE COMPANY OF NORTH :
AMERICA and ALLEGHENY HEALTH :
EDUCATION AND RESEARCH FOUNDATION :
OF DELAWARE VALLEY : NO. 96-4798

ORDER

AND NOW, this      day of December, 1997, IT IS

 ORDERED:

That plaintiff may file a further response to 

defendants’ Motion for Summary Judgment, within 30 days.

John P. Fullam, Sr. J.


