IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN HANNI GAN : ClVIL ACTI ON
V.

| NSURANCE COVPANY OF NORTH

AVERI CA and ALLEGHENY HEALTH

EDUCATI ON AND RESEARCH FOUNDATI ON
OF DELAWARE VALLEY : NO. 96-4798

MEMORANDUM AND ORDER

Fullam Sr. J. Decenber , 1997

Plaintiff’s claimfor long-termdisability paynents was
rejected by the defendants, hence this lawsuit. Defendants have
filed a notion for summary judgnent, to which plaintiff has
responded.

On the present state of the record, it seens probable
t hat defendants have the better of the argunent, but a fuller
devel opnment of the facts might lead to a different concl usion.
The problemis that, in responding to defendant’s notion for
summary judgnent, plaintiff’s counsel seens to be operating under
the inpression that the defendants are not entitled to prevail
unl ess they can establish that they have fully investigated
plaintiff’s situation and can show conclusively that plaintiff is
not permanently disabled. Actually, the reverse is true, it is
i ncunbent upon plaintiff to denonstrate that, under the policy

definition, she is disabled. The only evidence produced by



plaintiff in response to the notion for summary judgnent shows
that, in 1995, she was tenporarily disabl ed because of
conplications froma Caesarean section; and that, in early 1996,
because, in a tel ephone conversation with her physician, she
conpl ai ned of continuing pain and was advised not to return to
work until the doctor had an opportunity to examne her in his
office. There is also a suggestion that she was referred to a
pai n- managenent clinic.

Wiile it is conceivable that plaintiff may be totally
di sabl ed, the present record certainly does not permt such a
fi ndi ng.

Because plaintiff’s counsel may be | aboring under a
m sappr ehensi on about the burden of proof, and because it is
preferable to reach a correct result, rather than rely on
procedural niceties, plaintiff will be granted a further period
of time in which to produce evidence in response to the pending
nmotion for summary judgnent.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN HANNI GAN : ClVIL ACTI ON
V. :

| NSURANCE COVPANY OF NORTH

AVERI CA and ALLEGHENY HEALTH

EDUCATI ON AND RESEARCH FOUNDATI ON
OF DELAWARE VALLEY : NO. 96-4798

ORDER

AND NOW this day of Decenber, 1997, IT IS
ORDERED:
That plaintiff may file a further response to

def endants’ Motion for Sunmary Judgnent, wi thin 30 days.

John P. Fullam Sr. J.



