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Plaintiff, Helen Kane ("Kane"), was injured January 4, 1995
whil e enpl oyed at Quality Foods Conpany ("Quality") in Canden,
N.J.. Her right armwas caught in a refrigerated screw auger
| eased by Airco Industrial Gases ("Airco") to Quality pursuant to
a witten | ease agreenent ("the Agreenent”). Kane's arm was
anputated as a result of the accident. Kane received worker's
conpensati on benefits for her injuries and comenced a third-
party action against defendant/third-party plaintiff The Boc
G oup, Inc. ("BOC'"), the corporate parent of Airco. Kane alleged
negl i gence, products liability, and breach of warranty cl ains
against BOC. BOC joined Quality as a third-party defendant. In
its third-party conplaint BOC sought indemification fromQuality

pursuant to provisions in the Agreenent which BOC cl ai ns



explicitly entitle BOC to indemification fromQuality.

BOC settled Kane's claimbefore trial. | entered a new
scheduling order for resolution of BOC s claimagainst Quality.
Each party filed a summary judgnent notion on May 7, 1997. | held
oral argunent on the notions on Decenber 16, 1997.

The parties agree that the dispositive issue in these cross
notions i s whether under New Jersey |aw the | anguage of the
Agreenent entitles BOC to indemification by Quality. (Tr.
12/16/97 at 5-7, 16, 20; 10/16/96 at 23). The parties further
agree that the issue is entirely a matter of law for ne to
decide. (Tr. 12/16/97 at 5; 10/16/96 at 7-8).' Because the
| anguage of the Agreenent is insufficient as a matter of law to
require Quality to indemmify BOC, | will grant the notion of
Quality for sunmary judgnent and deny the notion of BOC.

The New Jersey Wirkers' Conpensation Act ("the Act") governs
the rights and duties of an enpl oyee and enpl oyer as well as any
third party tortfeasor with respect to any work-related injury.

See Ranbs v. Browning Ferris Indus., 510 A 2d 1152, 1155 (N.J.

1986). As the New Jersey Suprene Court has stated, the Act is

"built upon the principle that it provides the exclusive renedy
agai nst the enployer for a work related injury sustained by an
enpl oyee". 1d. In order to effectuate the policies of the Act,

third-parties are prohibited from seeking contribution from an

' If the Agreenent indemifies BOC, a further hearing nust

be held concerning the reasonabl eness of the settlenent. |If the
Agreenent does not indemify BOC, then Quality is entitled to
summary j udgnent.



enpl oyer for an enployee's injuries, regardless of the
conparative liability of the third-party and the enployer. See
id. at 1155-56. Even though in sone cases holding the third
party tortfeasor solely responsible for a workplace injury "my
seemunfair", the New Jersey Suprene Court has deci ded that
granting a right of the third party to recover contribution would
subvert the Act's clear intent to restrict enployer liability.
1d. 2

The sanme policies of the Act which insul ate enployers from
third party contribution also require that third party clains of
i ndemmi fication fromenpl oyers be recognized only if they are
unequi vocal |y expressed. |1d. at 1159. The New Jersey Suprene
Court has held that if the neaning of a clause in a supposed
i ndemmi ficati on agreenent is anbi guous, the clause nust be
strictly construed against the indetmitee. See id.. In
addi tion, although a party may be indemified for its own
negl i gence pursuant to an express agreenent, "a contract wll not
be construed to indemify the indemitee against |osses resulting

fromits own negligence unless such an intention is expressed in

2 Because of the exclusivity provisions of the Act the right
to an inplied indemmity exists, if at all, only under the nost
narrow of circunstances. In Ranpbs and its conpani on case
St ephenson, the Suprene Court of New Jersey restricted the right
of inplied indemmity to extrenely narrow circunstances, which
find and as agreed by the parties, are not present in this case.
The right to seek inplied indemity rests on three factors all of
which the third party must prove: (1)lack of fault (2) a "specia
relationship” and (3)vicarious liability. See Stephenson v Jones,
510 A 2d 1161 (1986).




unequi vocal terms." |d..?3 The requirenment of unanbi guous,
unequi vocal |anguage indicating the intent to so indemify
prevents the subversion of the exclusivity provisions of the Act.

See id.: See also Stephenson, 510 A 2d at 1161.°*

New Jersey courts have assuned that "unequi vocal terns" does
not require "specific nention of the indemitee's negligence".

Gulf Gl v. Honeywell, 534 A 2d 1025, 1030 (NJ Super. Ci. App.

Div. 1987) (applying Ranpbs). However, counsel have cited no New

® For purposes of such agreements under New Jersey | aw,

indemi fication for a |latent design defect may be "the functiona
equi val ent” of an indemification for negligence, obviating the
need for specific reference to a "defect” if there is other

speci fic | anguage sufficient to indemify for negligence. Glf
Ol v. ACF, 534 A 2d 1025, 1029 (N.J. Super. C. App. Dv. 1987).
| will use the term"negligence" to refer to all of BOC s

potential liability.

4 In establishing this rule of interpretation in the

Wor kers Conpensation context the Ranps court relied on a simlar
general rule of contract interpretation requiring unanbi guous
| anguage to create an indemmity agreenent indemifying the

indemitee for the indemitee's own negligence. ld. (citing
Cozzi v. Omens Corning Fiber Jass Corp., 164 A 2d 69 (N. J Super
Ct. App. Div. 1960), anong other cases). Ranbs has in turn been

applied by the Superior Court to establish a rule of
interpretation for indemification agreenments that applies
out si de the workers conpensation context. See Gulf G1l, 534 A 2d
at 1025. Based on this general rule of contract interpretation, |
also find the | anguage of the Agreenent is insufficient to create
an indemification for BOC s own negligence even w thout the
operation of the Act. Although the rationale for this
traditional rule of contract interpretation is uncertain outside
t he workers conpensation regine, other courts have suggested that
the rule reflects the exceptional nature of such i ndemification
agreenents, nanely, "[t]he liability [potentially created by such
an] indemity is so hazardous, and the character of the indemity
so unusual and extraordinary, that there can be no presunption
that the indemitor intended to assunme the responsibility unless
the contract puts it beyond all doubt by express stipulation. No
i nference fromwords of general inport can establish it."” Perry
v. Payne, 66 A 553 (Pa. 1907).




Jersey decision that has held the "unequivocal terns"” have been
satisfied without other "specific" |anguage clearly indicating
that the intent was to so indemify. As the New Jersey Superi or
Court put it, "Under Ranbs and the several cases there cited,
there must be | anguage unequivocally including the indemitee's
negligence."” 1d. (enphasis added). This |anguage has taken the
form of |anguage that, for exanple, specifically notes the

i ndemmi fication includes coverage for any "defect", or that the
agreenent covers any claimresulting froman injury "whether

occasi oned" by the indemitor or indemitee. See respectively

@Qlf Gl, 400 A 2d at 1029-1030 (dicta); Cozzi v. Owens Corning
Fi ber dass Corp., 164 A 2d 69 (N.J Super. C. App. Dv. 1960).

In short, due to the inportance of maintaining the exclusive
renmedi es of the workers conpensation reginme, | nust be convinced
by specific |language in the agreenent that the enpl oyer
contenpl ated being liable for his own negligence and accepted the
extraordinary liability connected with waiving its inmunity from
suit.?®

The specific | anguage in the agreenment relied upon BOC to
support its claimis contained in two paragraphs. Paragraph 3,
entitled "User's Responsibilities," reads, in pertinent part:

...User shall bear all risk of |loss of damage to the
Equi pnent and shall indemify Airco [BOC] agai nst al

® It would seemto ne that at the very least to hold any

enpl oyer liable for indemification the | anguage nmust refl ect
that the enployer had focused on the fact that under the
indemity clause it was witing away the exclusivity provisions
of the Act.



costs, clains and liabilities for personal injury or
property damages in any way connected with any use or
possessi on of the Equi pnent....
Paragraph 7, entitled "All ocations of Responsibility," reads:
Except to the extent specifically provided otherw se
el sewhere herein, Airco [BOC] shall not be liable for
any claim liability, danmage, |oss or expense, whether
consequential, special, incidental, direct or
ot herwi se, (including, without limtation, |oss of use
or loss of production), caused by, arising out of or
connected with any failure of or use of the Equi pnent
during the time User has the right to possession or use
of the sane hereunder (or while the sane is on the
Location or any other Location as a result of any act,
request or consent of User) whether or not resulting
from negligence or frombreach of contract on the part
of Airco.
The broad | anguage of Paragraph 3 of the Agreenent
i ndemmi fyi ng BOC "against all costs, clains and liabilities for
personal injury or property damages in any way connected wth any
use or possession of the Equipnent...." does not clearly and
unanbi guously indicate that it is intended to include indemity
claims resulting fromor caused by BOC s own negligence.
Al t hough specific nention of BOC s "negligence" nmay not be
required to establish a right to indemification, the agreenent
does not contain any |anguage indicating this intent. In
addi tion, since the separate excul patory provisions of this
Agreenment (contained in paragraph 7) explicitly state that
excul pation extends to liability "whether or not resulting from
negl i gence or breach of contract of [BOC/ Airco]", the absence of
simlar |anguage in Paragraph 3 is an indication that the
i ndemi fication for BOC s own negligence was not i ntended.

Paragraph 3's indemity |anguage is al so anbi guous because

6



it relates only to incidents connected with the "use or
possessi on” of the equipnent. As in Ranps it is unclear whether
this indemity is intended to apply to injuries or danages
stemm ng from defects or negligence which took place before
Quality had "use or possession” of the equipnment or which could
be consi dered unconnected with the use and possession of the

equi pnment. See Ranpbs, 510 A 2d at 1160. Moreover, this clause's
enphasis on the clainms connected with the tenporal period of "use
and possession” could easily lead to the conclusion that it was

intended only to cover clains resulting fromthe negligence of

Quality as the user or possessor. See Carvalho v. Toll Bros. and

Devel opers, et al., 651 A 2d 492 (N.J. Super. C. App. Dv. 1995)

and Meder v. Resort Int'l Hotel, 573 A 2d 922 (N.J. Super C

App.Div. 1989) (holding that tenporal |anguage referring to
clainms "arising out of the construction" or "perfornmance",
respectively, could limt the scope of indemification to
incidents of the indemitor's own negligence). ®

Par agraph 7 al so does not establish BOC s right of
indemmity. By its plain |anguage, Paragraph 7 is a "limtation
of liability" or "excul patory clause", not an indemnification

clause. See, e.qg., Jamson v. Johnson, 420 F. 2d 787, 789 (3d

Cr. 1970)(distinguishing limtation of liability from

excul patory clauses); Barrera v. International Breeders 1992 W

® The | anguage certainly gives no indication that Quality

focused on the fact that it was witing away the exclusivity
provi sions of the Act.



396778 (E.D. Pa.)(holding a limtation of liability clause falls

short of being an indemification provision); Smth v. dark

Equi pnent Co., 483 N. E.2d 1006 (Ill. App. C. 1985)(interpreting
a contractual clause to be a limtation clause and not a

indemmity clause; Topp Copy v. Singleterry, 626 A 2d 98 (Pa.

1993) (di sti ngui shing between the specificity of |anguage required

in a excul patory clause versus an indemification agreenent).

AND NOW this 16th day of January, 1998, |IT IS ORDERED t hat
third-party defendant Quality Food's notion for summary judgnent
is GRANTED. The BOC Group Inc's notion for partial summary
judgnent is DENIED. Judgnent is entered in favor Quality Foods
and agai nst the BOC G oup Inc..

ANI TA B. BRODY, J.
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