IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAUREEN PENDLETON : ClVIL ACTI ON
Plaintiff, :

V.
No. 97 CV-4327

REGENT NATI ONAL BANK, I ndividually
and Tradi ng as REGENT PREM UM FI NANCE
Def endant ,

ORDER- MEMORANDUM

Presently before this Court is Defendant Regent
Nati onal Bank's Mdtion to Dismss Plaintiff Laureen Pendleton's
Conpl ai nt pursuant to Federal Rule of Civil Procedure 12(b)(6).

| . Fact ual and Procedural Backaground

On or about Septenber 20, 1996, Defendant hired
Plaintiff as a clerical supervisor. Plaintiff remained in
Def endant's enploy until on or about April 20, 1997, at which
time Plaintiff was laid off for a "lack of work."” (Pendl eton
Conpl. 9 4) Plaintiff alleges that on or about Septenber 20,
1996, the Defendant engaged in a schene to defraud the Plaintiff
of enpl oynent benefits, including a nedical plan, |ife insurance,
various other types of insurance, disability coverage, overtine,
and other simlar benefits. Plaintiff alleges that Defendant was
obligated to offer such "enpl oynment benefits pursuant to [the
Enpl oyee Retirenent Inconme Security Act, 29 U S.C A § 1001 et
seq. ("ERISA")] and/or other lawful requirenments.” (Pendl eton

Conmpl.  5)



Plaintiff alleges that while she was enpl oyed by
Def endant, at |east three of her paychecks were drawn on third
party accounts, rather than on Defendant's payroll accounts. For
exanmpl e, although Plaintiff worked for Defendant Regent Nati onal
Bank, at |east two of her paychecks were purportedly issued by K
C Insurance Prem um Finance Co., Inc. and at |east one of her
paychecks was purportedly issued by Regent Realty, Inc.
Plaintiff alleges that Defendant paid Plaintiff with payroll
checks drawn on third party accounts in an effort to circunvent
the ERI SA requirenent that Defendant provide Plaintiff with
certain enpl oyee benefits. That is, Defendant avoi ded providing
Plaintiff with required enpl oyee benefits by creating the
illusion that Plaintiff was actually enployed by one or nore
third parties. Plaintiff seeks relief on three grounds: 1)
fraud; 2) unjust enrichnment; and 3) a violation of the
Pennsyl vani a Wage Paynent and Col |l ection Law, 43 P.S. 8§ 260.1 et
seqg. ("PWPCL"). None of Plaintiff's clains are expressly brought
pursuant to ERI SA

Plaintiff's state law fraud claimstates that "[t]he
actions and om ssions of [Dlefendant . . . were intentional,
mal i ci ous, and done with a view to deprive the [P]laintiff of
benefits and entitlenents to which she was entitled as an
enpl oyee of [ D] ef endant " (Pendleton Conpl. 1 11)
Plaintiff al so makes a state | aw claimthat Defendant was
unjustly enriched as a result of this alleged schene. Finally,
Plaintiff makes a general allegation that Defendant violated the

PWPCL by not paying "fringe benefits or wage suppl enents” and



"wages" due the Plaintiff and that Defendant never had a "good
faith dispute or contest or good faith assertion of right not to
pay . . . Plaintiff.” (Pendleton Conpl. § 18) Although not
specifically stated by Plaintiff, section 260.9a(b) of the PWCL
provides the foundation for Plaintiff's PWCL claim Section
260.9a(b) of the PWPCL states that "[a]ctions by an enpl oyee

to whom any type of wages®' is payable to recover unpaid wages
and |iqui dated danmages may be maintained in any court of
conpetent jurisdiction, by such . . . party to whom any type of
wages i s payable. 43 P.S. 8§ 260.9a(b).

Plaintiff originally filed her Conplaint in the Court

of Common Pl eas of Phil adel phia County on or about May 8, 1997.
(Regent Mot. to Dismss § 1). Pursuant to 28 U . S.C. A 8§ 1441,
Def endant renoved this action to the United States District Court
for the Eastern District of Pennsylvania. (Regent Mt. to
Dismss § 3) Defendant filed a Motion to Dismss in this court.

1. Di scussi on

A notion to dism ss should be denied unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of her claimwhich would entitle her to relief. Conl ey
v. G bson, 335 U. S. 41, 45-46, 78 S. C. 99, 102 (1957). Al
allegations in the conplaint and all reasonabl e inferences nust
be accepted as true and viewed in the |ight nost favorable to the

non-noving party. 1d.; Rocks v. Gty of Philadelphia, 868 F.2d

"'Wages' includes all earnings of an enployee . . . fringe
benefits or wage suppl ements whet her payabl e by the enpl oyer from
his funds or fromanounts withheld fromthe enpl oyes' pay by the
enpl oyer." 43 P.S. § 260. 2a.



644, 645 (3d Cr. 1989); Wassil v. Advanced Tech. Lab., No. ClV.

A 95-6777, 1996 W. 238688 at *1 (E.D. Pa. 1996).

Plaintiff avers that "defendant engaged in a schene to
defraud plaintiff of enploynent benefits, which it was obligated
to offer all of its enployees pursuant to ERI SA and/or other
lawful requirenments . . . ." (Pendleton Conpl. 1 5 Hence, the
i nstant case necessarily involves consideration of ERI SA. ERI SA
however, broadly preenpts "any and all state |laws insofar as they
my . . . relate to any enpl oyee benefit plan.” 29 U S.C A 8§
1144(a) .

A state law "relates to" ERI SA and, therefore, is
preenpted under section 1144(a) if it has a connection with or

reference to such a plan, Pilot Life Ins. Co. v. Dedeaux, 481

US 41, 48, 107 S. C. 1549, 1553 (1987), even if it was not
designed to affect such plans or does so only indirectly.

| ngersoll -Rand Co. v. Md endon, 498 U S. 133, 139, 111 S C.

478, 483 (1990); Wassil, 1996 W. 238688 at *2. Moreover, ERI SA s
preenption clause is not limted to "state | aws specifically

designed to affect enployee benefit plans.” Shaw v. Delta Ar

Li nes, 463 U. S. 85, 98, 103 S. . 2890, 2899 (1983).
The United States Suprenme Court, in Alessi v.
Raybest os- Manhattan Inc., 451 U S. 504, 101 S. C. 1895 (1981),

determ ned that ERI SA's express preenption provisions are
del i berately expansive and designed to "establish pension plan
regul ation as exclusively a federal concern.” Alessi, 451 U S

at 523, 101 S. C. at 1906. See also Pilot Life Ins. Co., 481

US at 45-46, 101 S. . at 1552 (preenption provisions are



expansi ve so as to nake pension plan regulation solely a federal
concern). The Suprene Court also recognized that in enacting
ERI SA, Congress set out to "protect . . . participants in

enpl oyee benefit plans and their beneficiaries.” Pilot Life Ins.

Co., 481 U.S. at 44, 101 S. . at 1551 (quoting 29 U S.C. A 8§
1001(b)). Courts have devoted nmuch attention to whet her
particular clainms are preenpted by ERI SA

For exanple, the Third Crcuit, in 1975 Sal aried

Retirenent Plan for Eligible Enployees of Crucible, Inc. v.

Nobers, 968 F.2d 401, 406 (3d Gr. 1992), determned that a state
law claimis preenpted by section 1144(a) where the existence of
an ERISA plan is a critical factor in establishing liability and
where the court's inquiry is directed to an ERISA plan. [d. at
406. In the instant case, each of Plaintiff's state | aw cl ai ns,
as stated in her conplaint, is explicitly or inplicitly made in
reference to Defendant's alleged attenpt to defraud Plaintiff of
enpl oyee benefits which nmay be governed by ERISA. As a
consequence, the existence of an ERI SA plan may be a critical
factor in establishing Defendant's liability and if this court's
inquiry is directed to an ERISA plan, Plaintiff's clains are
"related to" and, hence, preenpted by ERISA. See id.

District court case lawin the Third Crcuit

supports this conclusion. See e.q., Ruth v. UNUMLife In. Co. of

Am, No. ClV. A 94-3969, 1994 W 481246 at *6 (E. D. Pa.
1994) (hol ding that plaintiff's fraud clai mwas preenpted by
ERI SA); Nationwde Mut. Ins. Co. v. Teansters Health & Welfare

Fund of Philadelphia & Vicinity, 695 F. Supp. 181, 185 (E.D. Pa.




1988) (hol di ng ERI SA preenpted plaintiff's unjust enrichnent
claim,; Asprino v. Blue CGross & Blue Shield Ass'n, No. CV. A

96- 7788, 1997 W. 255675 at *1 (E.D. Pa. 1996)(rejecting
plaintiff's claimfor wages under PWPCL because adjudi cation of
claimrequired exam nati on of defendant's ERI SA plan). An
adj udi cation of Plaintiff's three state | aw cl ains woul d
necessarily entail an exam nation of ERI SA. Accordingly,
Plaintiff's state law clains are "related to" and, therefore,
preenpted by ERI SA.

| realize that Plaintiff did not intend to bring an
ERI SA action agai nst Defendant. However, on its face,
Plaintiff’s Conplaint relates to ERISA. Accordingly, | grant
Def endant’s Motion to Dism ss without prejudice. Additionally,
| eave is granted to Plaintiff to file an Amended Conpl ai nt whi ch
sets forth clains that are clearly unrelated to ERISA or, in the
alternative, clains that are brought pursuant to ERI SA

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAUREEN PENDLETON : ClVIL ACTI ON
Plaintiff, :

V.
No. 97 CV-4327

REGENT NATI ONAL BANK, I ndividually
and Tradi ng as REGENT PREM UM FI NANCE
Def endant ,
ORDER

AND NOW this ___day of ,

1998, upon careful consideration of Defendant Regent Nati onal
Bank's Motion to Dism ss and nmenorandum i n support thereof, and
Plaintiff Laureen Pendl eton's response thereto, IT |I S HEREBY
ORDERED THAT:

1. Defendant's Mtion is GRANTED wi t hout prejudice.

2. Plaintiff shall have 30 days fromthe above date to

file an Anended Conpl ai nt consistent with the acconpanyi ng

Menmor andum

BY THE COURT:




Cifford Scott Geen, S. J.



