IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARTMAN PLASTI CS, | NC., 5 ClVIL ACTI ON
Plaintiff, :
NO. 97-2679
V.

STAR | NTERNATI ONAL LTD- USA,
Def endant .

STAR | NTERNATI ONAL LTD- USA,

Plaintiff, : CIVIL ACTI ON
V. : NO. 97- CV- 2734
HARTMAN PLASTI CS, | NC. :

Def endant .
MG ynn, J. January 21, 1998

MEMORANDUM OF DECI SI ON

I n these consolidated actions between Hartman Pl astics, |nc.
(“Hartman”), a manufacturer of foanboard, and Star International
LTD-USA (“Star”), its exclusive dealer in the Mddle East, each
entity has sued the other for clainms arising out of a witten
Settl ement Agreenent, Ceneral Release, and D stribution Agreenent
(“the Agreenent”) dated August 12, 1996. Pursuant to the
Agreenent, Star was required to order a specified nunber of Hartman
f oanboard containers, beginning wwth a m nimrum of ten containers
bet ween August 15, 1996 and April 14, 1997. On April 9 or 10,
1997, Star placed its only order during the specified period for
ten containers which Hartman refused to fill in a letter dated
April 10, 1997. Hartman then filed suit against Star claimng

fraud in the inducenent and breach of contract. St ar countered



with a | awsuit against Hartman claimng breach of contract. !

Before the court is Star’s Mdtion for Partial Judgnent on the
Pl eadi ngs wherein Star seeks judgnent inits favor with respect to
Hart man’ s conpl ai nt and j udgnent on the pleadings as to all issues
of liability under Star’s conplaint. For the follow ng reasons,
Star’s notion will be denied.
l. St andard of Revi ew

A notion for judgnent on the pleadi ngs pursuant to Rule 12(c)
of the Federal Rules of Civil Procedure is treated under the sane

standard as a notion to dismss pursuant to Rule 12(b)(6). DeBraun

v. Meissner, 958 F. Supp. 227, 229 (E.D. Pa. 1997). I n addr essi ng
a Rule 12(c) notion, the court nust consider as true any
wel | -pl eaded factual allegations in the pleadings, draw any
perm ssi bl e inferences fromthose facts in favor of the non-noving
party, and grant the notion only when the novant has al | eged no set
of facts which, if subsequently proved, would entitle it torelief.

Pennsyl vani a Nurses Ass’'n v. Pa. State Educ. Ass’'n, 90 F.3d 797,

799-800 (3d Gr. 1996); DeFiore v. Vignola, 823 F. Supp. 315, 316

(E.D. Pa. 1993).
1. Discussion
A. Fraud in the | nducenment

In Count | of its conplaint, Hartman alleges that during

' On May 27, 1997, this court denied Star’s request for a
prelimnary injunction to force Hartman to sell Star its product,
finding Star had an adequate renedy at law. In addition, on July
29, 1997, this court dismssed Star’s tortious interference with
contract claimfor failure to state a claim
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negotiations wth Star, Aftab Ali Kahn, Star’s authori zed agent and
of ficer, fraudulently induced Hartman to enter into the Agreenent
by m srepresenting that Star had pending orders fromcustoners in
itsterritory which “urgently needed to be filled.” Hartman Conpl.
1 6. According to Hartman, these material representations
persuaded Hartman to enter into the Agreenent because they
“reflected Star’s willingness and ability to conduct business

2 Hartman insists that Star’s

successfully on Hartman’s behal f.”
conduct goes to the heart of the Agreenment between the parties and
requests the court to nullify the Agreenment and declare it
unenf or ceabl e.

Star, however, contends that Hartrman's fraudul ent inducenent
claimis barred by: (1) the integration clause in section 8 of the
Agreenment which indicates that the parties intended the witing to
be final and conplete, and (2) the parol evidence rule which
prohibits Hartman from seeking the adm ssion of evidence
contradicting the integration clause in section 8.

Under Pennsylvania law, ® fraud in the inducenent exists:
where the party proffering evidence of
additional prior representations does not
contend that the parties agreed that the
addi tional representations would be in the

witten agreenent, but rather clains that the
representations were fraudulently nmade and

2 Hartman’s Sur-Reply Meno., at 4. Hartnman also clains it

was “reluctant” and “nervous” about entering into the Agreenent
because of prior “poor relations” with Star

® In paragraph six (6), the Agreenent states that it shal
be “governed by, construed under, and enforced pursuant to the
| aws of the Commonweal th of Pennsyl vania.”
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that but for them he or she woul d never have
entered into the agreenent.*

Specifically, fraud in the inducenment “does not involve terns
omtted from an agreenment, but rather allegations of ora
representations on which the other party relied in entering into
t he agreenent but which are contrary to the express terns of the

agreenent.” Dayhoff, Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1300

(3d Gr. 1996), cert. denied, --- U S ---, 117 S. C. 583 (1996);

HCB Contractors v. Liberty Pl ace Hotel Assoc., 652 A 2d 1278, 1279,

1280 (Pa. 1995); 1726 Cherry Street, 653 A 2d at 670.

In the present case, Star contends that the purported
representations illustrate negotiations regarding an accel erated
order schedul e which were integrated into the Agreenent. As a
result, Star clains the parol evidence rule bars Hartman’'s
fraudul ent i nducenent claim Hartnman clains, tothe contrary, that
Star’s representations concerned pending orders not specifically
addressed or included in the witten contract, and therefore, the
parol evidence rule does not bar the introduction of evidence of
t hese representations.

The problemw th Hartnman’s argunent is that Hartnman does not
claim that Star’s representations were contrary to the express
terms of the Agreenent as required under Dayhoff to sustain the
cause of action. As aresult, Hartman has not sufficiently alleged

a claimfor fraud in the inducenent. It appears, however, that

* 1726 Cherry Street Partnership v. Bell Atlantic
Properties, 653 A 2d 663, 666 (Pa. Super.), appeal denied, 664
A.2d 976 (Pa. 1995).




Hartman has al |l eged sufficient factual support for a fraudul ent

m srepresentation claim See Conley v. G bson, 355 U S. 41, 45-46

(1957)(stating dism ssal is appropriateif “it appears beyond doubt
that the plaintiff can prove no set of facts in support of his
claimwhich would entitle himto relief.”). Accordingly, Star’s
Motion for Judgnment on the Pleadings will be denied.

B. Breach of Contract

In Count Il of its Conplaint, Hartman asserts a breach of
contract action against Star based on: (1) Star’s purported breach
of duty to use its best efforts to sell Hartman foanboard in
accordance with paragraph 5 of the Agreenment® and U.C.C. § 2-
306(2), and (2) Star’s purported breach of good faith under 13 Pa.
Stat. Cons. Ann. § 1203.° Hartman alleges Star breached these
provi sions by: (1) placing phantomorders w thout acquiring act ual
custonmers to purchase the foanboard; (2) failing to respond to
custonmer inquiries; (3) attenpting to secure a conpeting product
line of foanboard in the Territory; and (4) failing to pronote,
mar ket and sell Hartman's foanboard. Hart man al so cl ai ns that
Star’s representations that orders were pending from custoners
constitutes bad faith abuse of the Agreenent’s provisions as well

as independent violations of the duty of good faith and fair

® Paragraph 5 of the Agreenent states: “Star will use its

best efforts to sell Hartman foanboard in all of the countries in
the Territory and to exceed the m ni mum purchase price
requi renments . ”

® Section 1203 states, in relevant part: “[e]very contract
or duty within this title inposes an obligation of good faith in
its performance or enforcenent.” 13 Pa. Stat. Cons. Ann. § 1203.
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deal i ng during the course of the Agreenent’s performance. Hartmn
clains these representations resulted i n danage to Hartman t hr ough
| oss of goodwi ||, brand nane recognition and exposure, and sal es.
Hart man Conpl. § 18.

In Count | of its Conplaint, Star alleges that despite its
conpliance with the Agreenent, Hartman breached t he Agreenent when
it failed to fill Star’s witten purchase order submtted to
Hartman on April 9 or 10, 1997." Moreover, Star clains that
unconsummat ed efforts to secure a conpeting supplier of foanboard
does not denonstrate a | ack of “best efforts.” |In addition, Star
contends that there is nothing in the Agreenent, particularly in
paragraph 1(c)(2), that required Star to have obtained actual
custonmer orders prior to submtting its purchase order to Hartnman.

When a party materially breaches a contract, the non-breaching
party is not required to fulfill its duties under the contract.

Oak Ridge Const. Co. v. Tolley, 504 A 2d 1343, 1348 (1985) ("If the

breach constitutes a material failure of performance, the
non- breaching party is discharged fromall liability under the

contract."). Wiether a breach of contract constitutes a materi al

" Star alleges that Hartman violated U.C.C. § 2-306(2),
requiring a “seller to use its best efforts to supply the goods”,
when it refused to supply Star with the foanboard. Star’s
Motion, at 8.

Not ably, Star clains that Hartman may not rely on this sane
code provision in its breach of contract claimbecause the
parties agreed in paragraph 1(c)(5) of the Agreenent that the
“best efforts” covenant “shall not be grounds for termnation.”
According to Star, this agreenent triggers the |anguage “unl ess
ot herw se agreed upon” in U C.C. 8§ 2-306 which precludes Hartman
fromclaimng that it was entitled to term nate the Agreenent.
ld. at 17.



breach is a question of fact. Forest Gty Gant Liberty Associates

V. Genro Il, Inc., 652 A 2d 948, 951 (1995). Accordingly, whether

Hart man engaged i n i nproper conduct by failing to fill Star’s order
or whether Star breached the Agreenent by pl aci ng phant om orders,
failing to respond to custoner inquiries, attenpting to secure a
conpeting product line, or failing to market Hartman’s product, are
factual questions for the trier of fact to determ ne. Therefore,
Star’s Mtion for Judgnent on the Pleadings as to Count Il of
Hartman’ s Conpl aint is deni ed.

C. Liability

Star requests judgnment on the pleadings with regard to
Hartman's liability under Star’'s Conplaint. Because di sputed
factual issues remain, Star’s notion will be deni ed.
I V. Concl usion

Star’s Motion for Partial Judgnent on the Pl eadi ngs i s deni ed.

An appropriate order foll ows.



