IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LEPAGE S | NCORPCRATED, : ClVIL ACTION
Plaintiff
V.

3M (M NNESCTA M NI NG AND
MANUFACTURI NG COVPANY) ,

Def endant : No. 97-3983

ORDER _AND MEMORANDUM

AND NOW this 9th day of January, 1998, upon
consi deration of Defendant’s Mdtion for Reconsideration or, in
the Alternative, for Certification of Appeal (Doc. No. 35) and
Plaintiff's Response (Doc. No. 37), IT IS HEREBY ORDERED t hat the
Motion is DENIED for reasons stated bel ow

BY THE COURT:

John R Padova, J.

Following this Court's denial of the Mtion of
Def endant M nnesota M ni ng and Manufacturing Conpany (“3M) to
Dismiss the First Arended Conplaint or (in Part) for a Mre
Definite Statenent of Clains, 3Mhas filed a Mdtion for

Reconsi deration or, in the Alternative, for Certification of

Appeal .



| . LEGAL STANDARDS
“The purpose of a notion for reconsideration is to

correct manifest errors of law or fact or to present newy

di scovered evidence." Harsco Corp. v. Zlotnicki, 779 F.2d 906,

909 (3d Cir. 1985) (citation omtted), cert. denied, 476 U S

1171, 106 S. C. 2895 (1986). "Because federal courts have a
strong interest in the finality of judgnents, notions for

reconsi deration should be granted sparingly." Continental

Casualty Co. v. Diversified Indus., Inc., 884 F. Supp. 937, 943

(E.D. Pa. 1995) (citation omtted). However, courts wll

reconsi der an issue “when there has been an intervening change in
the controlling | aw, when new evi dence has becone avail able, or
when there is a need to correct a clear error or prevent manifest

injustice.” NL Industries, Inc. v. Comercial Union Ins. Co., 65

F.3d 314, 324 n.8 (3d Gr. 1995 (citing 18 Charles A Wight,
Arthur R MIller & Edward C. Cooper, Federal Practice and
Procedure: Jurisdiction, 8§ 4478 at 790).

Wth respect to certification of an issue for
interlocutory appeal, 28 U S . C A § 1292 states:

When a district judge, in nmaking in a civil action
an order not otherw se appeal abl e under this section,
shal |l be of the opinion that such order involves a
controlling question of law as to which there is
substantial ground for difference of opinion and that
an inmredi ate appeal fromthe order may materially
advance the ultinmate termnation of the litigation, he
shall so state in witing in such order. The Court of
Appeal s whi ch woul d have jurisdiction of an appeal of
such action may thereupon, in its discretion, permt an
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appeal to be taken from such order, if application is

made to it within ten days after the entry of the

order:
28 U S.C A 8 1292(b). This Court has held such certification is
proper only where the noving party denonstrates that “exceptional
circunstances justify a departure fromthe basic policy against

pi eceneal litigation and of postponing appellate review until

after entry of a final judgnent.” Yeager's Fuel, Inc., v.

Pennsyl vania Power & Light Co., 162 F.R D. 482, 489 (E D. Pa.

1995) (citation omtted).

1. DI SCUSSI ON
A. Motion to Dismss
In the part of its Mdition requesting reconsideration,
3Mraises two points:

(1) 3Mmaintains this Court erred in rejecting its position
that pricing practices are never illegal under the Shernman Act
unl ess they result in belowcost pricing. 3Mreiterates the
argunents of its Mdtion to Dismss, and quotes | anguage from
Suprene Court decisions supporting its position. See, e.d.,

Brook Group Ltd. v. Brown & WIIlianson Tobacco Corp., 509 U S.

209, 221-22, 113 S. C. 2578, 2586-87 (1993); State Gl Co. V.

Kahn, u. S , 118 S. C. 275, 282 (1997); Atlantic

Richfield Co. v. USA Petroleumco., 495 U. S. 328, 339, 340-41

110 S. C. 1844, 1892-93 (1990). As Plaintiff points out, none



of those cases addressed conduct by a nonopolist, as is alleged

here. This Court has concluded that SnmthKline Corp. v. E

Lilly & Co., 575 F.2d 1056 (3d Cr. 1978), which deals wth a

monopol ist, is applicable here. See also Eastman Kodak Co. V.

| mage Technical Services, Inc., 504 U S. 451, 488 112 S. Ct.

2072, 2093 (1992); Aspen Skiing Co. v. Aspen Highl ands Skiing

Corp, 472 U. S. 585, 610, 105 S. Ct. 2874, 2861 (1985). This
Court did not find 3Ms argunent persuasive in its Mtion to
Dism ss and for reasons discussed previously, it does not now.

(2) 3Margues that, even if the allegations in the Conpl ai nt
state a claimunder Counts One and Two of the Conplaint, the
Court erred in denying 3Ms Mdtion to Dismss wth respect to
certain clains under Count Four of the Conplaint (predatory
conduct, de facto tying, nonopoly |everaging, and excl usive
dealing). 3M conceded that one claimunder Count Four (exclusive
dealing) stated a cause of action, but it did not concede that
the others did. In its Menorandumon the Mtion to D smss, the
Court stated that the clains that were not withdrawn were to go
f orward

Wth respect to the remaining all egations under Counts

1l and 1V, especially the allegation of exclusive

dealing, as well as to the allegations under Counts |

and I'l, the Court believes that 3Munderestimtes its

ability to proceed effectively on the basis of this

[ Avended] Conplaint. Wile sone of the | abels LePage's

uses for the allegedly illegal conduct may be a bit

confusing, the Court concludes that the Conpl aint

descri bes the conduct in sufficient detail to guide
3M's response at this stage of the litigation. 3M
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appears to have acknow edged this when it answered the
Conpl aint before it filed its Motion to Dism ss.

Slip Op. at 13-14. The Court reaffirms that concl usion here.
3M's now conplains that the Court failed to refer inits
Menmorandumto all the clains that Plaintiff w thdrew on the
record at oral argunent. However, this is not a sufficient
ground for reconsideration. The Court need not repeat all such
wi thdrawal s in the Menorandum it is sufficient that they are on
t he record.

Wil e courts will reconsider an issue “to correct
mani fest errors of law or fact: or to allow newy discovered
evi dence to be presented,” Defendant has presented no such
circunstance here, and its Mdtion for Reconsideration wll be

deni ed. Harsco Corp., 779 F.2d at 909.

B. Motion for Certification

3Mrequests that if the Court does not grant its Motion
for Reconsideration, it should certify for appeal the follow ng
guestion: “Wiether the allegations of the First Anended
Conpl aint, other than those alleging actual exclusive dealing by
t he defendant, state a claimupon which relief nmay be granted
where the plaintiff has w thdrawn any clai mof bel owcost pricing
by the defendant.” 3Margues here, as it did repeatedly inits
Motion to Dismss and at oral argunent, that the Third Crcuit's

opinion in SmthKline has been superceded by the Suprene Court's
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opinion in Brook Goup. In its prior Menorandum this Court

concluded that SmthKline applies in the instant case. This

Court does not conclude that there is at present “substanti al
ground for difference of opinion” as to the applicability of

SmthKline to this case such that 3Ms question should be

certified for appeal. At present, there has been no show ng of

“exceptional circunstances [that] justify departure fromthe

basi c policy against pieceneal litigation and of postponing
appellate review until after entry of final judgnent.” Yeager's

Fuel , 162 F.R D. at 489. Moreover, if the Third Crcuit should

Wi sh to reconsider its positionin SmthKline, it would be better

able to do so on the basis of a conpleted record.



