IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL DEPOSI T | NSURANCE CORPORATI ON CIVIL ACTI ON
Statutory Successor to RESOLUTI ON TRUST :

CORPORATION In Its Capacity As Receiver :

For Atlantic Financial Savings, F.A

PARKWAY EXECUTI VE OFFI CE CENTER : NO. 96-121

FEDERAL DEPOSI T | NSURANCE CORPORATI ON ClVIL ACTI ON
Statutory Successor to RESOLUTI ON TRUST

CORPORATION In Its Capacity As Receiver :

For Atlantic Financial Savings, F.A

RI CHARD L. EVANS and HELENE EVANS : NO. 96-122

MEMORANDUM

Padova, J. January , 1998
Plaintiff, Federal Deposit |Insurance Corporation (“FDIC),

noves in limne to exclude certain of the evidence of Defendants
Par kway Executive O fice Center ("“Parkway”) and Richard and

Hel ene Evans (“Evanses”) regardi ng recoupnment and of fset danages.
More specifically, Plaintiff seeks to exclude from Defendants’
case any evidence of expenditures nmade or damages incurred by

Def endants after January 11, 1990, the date the Resolution Trust

Corporation (“RTC’) was appoi nted Receiver of Atlantic Financial



Federal , and any evidence of the value of the building at issue,
known as Five Logan Square. For the reasons that follow,

Plaintiff's Motion i s deni ed.

Backgr ound
A full recitation of the facts in this case are set forth in

detail in the Court’s Qpinion dated August 18, 1997. See FD C v.

Par kway Executive Ofice Center and Dr. and Ms. Evans, No. 96-

121, 1997 W. 535164 (E. D. Pa. August 18, 1997). Only those facts
necessary to the instant determnation will be recounted here.
This is a suit for noney lent by Atlantic Financial Federal
(“Atlantic”) to Parkway Executive Ofice Center pursuant to a
Construction Loan and Security Agreenent (“Construction Loan”),
for which Parkway executed a Note and Dr. and Ms. Evans executed
a Guaranty. On January 11, 1990, the Director of the Ofice of
Thrift Supervision, Departnent of the Treasury, declared Atlantic
in an unsafe and unsound condition to transact business and
ordered it closed. That day, the RTC was appoi nted Receiver of
Atlantic and thereby took possession of its assets. Four and
one-half nonths later, on May 22, 1990, exercising its powers
under the Financial Institutions Reformand Recovery Act, 12
U.S.C.A § 1821(e) (West 1989 & Supp. 1997) (“FIRREA’), the RTC
acted to repudi ate the undi sbursed bal ance of the Construction

Loan. This Court di sm ssed Def endants’ counterclaimfor



repudi ati on damages in its August 18, 1997 Opi nion. However,
Def endants are permtted to assert repudiation as an affirmative
defense and may attenpt to set-off statutory damages for
repudi ati on agai nst the noney owed to the FDIC. It is the nature
of the evidence that Defendants offer in support of their
repudi ati on damages defense that is the subject of the instant
not i on.

As represented in their Final Pretrial Menorandum
Def endants intend to present evidence at trial of the dimnution
in value of the building that resulted after the RTC s
repudiation. It is Defendants’ contention that the difference
bet ween the value of the nortgaged building with the loans in
pl ace and the value of the building “as is” without the funding
under the Construction Loan, constitutes “actual direct
conpensatory” danmages, which are recoverable under 12 U S.C A 8§
1821(e)(3).* Plaintiff argues that the Court nust not consider
any evidence of the dimnution in value of the building because
dimnution in value does not constitute repudi ati on damages under
FIRREA in that: (1) Defendants’ claimwas not “fixed, certain
and vested” at the tine of the appointnent of the Receiver; and

(2) the injury to the value of the building occurred after the

Y1n their opposition brief, Defendants nake several
alternative argunents for admitting the disputed evidence. Since
the Court finds herein that damages for dimnution in value are
recoverabl e under 8 1821(e)(3), it need not reach these
alternative argunents.



RTC s appoi ntnent and any di m ni shed market val ue constitutes
| ost profit or opportunity, specifically excluded by 8§

1821(e) (3)(B)(ii).

1. Discussion

Title 12 U.S.C. A 8 1821(e)(1) gives a Receiver the right to
disaffirmor repudiate any contract that the bank may have nade
before receivership if the FDIC decides “in its discretion” that
performance will be “burdensone” and that disavowal will “pronote
the orderly adm nistration” of the failed bank’s affairs. 12

U S CA § 1821(e)(1); MCarron v. FDIC, 111 F.3d 1089, 1093 (3d

Cr. 1997). Wile the repudiation frees the receiver from having
to conply with the contract, it is treated as a breach of
contract that gives rise to an ordinary contract claimfor

damages. See |d. at 1095; Howell v. FDIC 986 F.2d 569 (1st Cr.

1993); Resolution Trust Corporation v. Mnagenent, Inc., 25 F.3d

627, 631 (8th Cr. 1994). The damages for which the FDIC is
i able, however, are limted significantly under FIRREA. See

Heiko v. FDIC, No. 93-8638, 1995 W 117604, at *2 (S.D.N. Y. March

17, 1995). The liability of a receiver for repudiation of a
contract “shall be limted to actual direct conpensatory danmages”
and are to be “determ ned as of the date of the appoi ntnent of
the conservator or receiver.” 12 U S. C A 8§ 1821(e)(3)(A);

Ctibank, N.A. v. FDIC, 827 F.Supp 789 (D.D.C. 1993), nodified in




part on other grounds 857 F.Supp. 976 (D.D.C. 1994); Inre Mra

and Sons, Inc., 192 B.R 297, 312 (Bankr. D.Mass), nodified, 197

B.R 737 (Bankr. D. Mass 1996). The term “actual direct
conpensatory damages” specifically excludes:
(I') punitive or exenplary damages;
(1i) damages for lost profits or opportunity; or
(iii)damages for pain and suffering.

12 U.S.C.A § 1821(e)(3)(B).

A Measure of Damages under FlI RREA

Ctibank, NA v. FDIC sets out a nethod for determ ning

whet her damages caused by repudiation are sufficiently “fixed,
certain and vested” as of the date of the appointnent of the
receiver to be recoverable under 12 U . S.C A 8§ 1821(e)(3).

Under 8§ 1821(e)(3)(A)(ii), damages caused by
repudi ati on are neasured on the date the Receiver was
appoi nted, not on the date of repudiation. Danages
caused by repudi ation which are fixed and determ ned on
the date of Receivership are recoverable. A
recoverabl e clai mnust represent an anmobunt due and
owng at the tine of the declaration of insolvency,

al t hough the specific anount of the claimnmay be
established |ater. The Court nust first consider

whet her the contractual right at issue vested prior to
t he appoi ntnent of the FDI C as Recei ver

G tibank, 827 F.Supp at 791 (internal citations omtted); see

al so Hei ko, 1995 W. 117604, at *3 (“case | aw suggests that

damages nust be fixed, certain and vested at the tinme of the
FDI C s appoi ntment as receiver”).

To determ ne whether a right has vested on the date a bank



is taken over by the RTC, courts | ook to whether the *insol vent
bank’ s prom se was bi nding and enforceabl e under contract |aw at

that time.” Nashville Lodging Co. v. RTC, 59 F.3d 236, 244

(D.C.Gr 1995) (internal quotations omtted). Defendants’ claim
meets this test. In the Court’s Qpinion, entered August 18,
1997, the Court specifically noted that the Prom ssory Note, the
Not e Modification Agreenent and the Construction Loan and
Security Agreenent “inposed obligations on both parties.

Atlantic was obligated under the Prom ssory Note to disburse
funds to Defendants. Defendants had a concomitant obligation to
make paynments of interest and principal to repay those

di sbursements.” Parkway and Dr. and Ms. Evans, 1997 W. 535164,

at *12. Thus, this Court has already found that Defendants’
contractual right to funding vested prior to the appointnment of
the RTC as Recei ver

The next question therefore, is whether the damages caused
by the repudiation were fixed and certain “as of” the date of the
appoi ntnent of the Receiver. Plaintiff argues that Defendants’
cl ai mwas specul ative on the date of insolvency because it did
not arise until the FDIC repudi ated the | oan four and one-half
months later. “Although superficially such reasoning appears
consistent with § 1821(e), this argunent conflicts with the
statutory intent of FIRREA to allow clains for contracts in force

prior to insolvency. [Plaintiff’s] reasoning could be extended to



deny any contractual claimarising fromrepudiation. Such clains
are always contingent on the date of insolvency because a

recei ver cannot repudiate a contract until after it is
appointed.” Ctibank, 827 F.Supp. at 791. In this case, the
contract right that gave rise to Defendants’ clai mwas created
before the FDI C was appointed Receiver. So long as this right

exi sted on January 11, 1990, the damages that result fromthe
repudi ation of the obligation are sufficiently fixed and certain.

See M llian v. FDIC, 81 F.3d 1041, 1050 (11th Gr. 1996). The

damages are sinply calculated “as of” the appoi ntnment date.? See
G tibank, 827 F.Supp. at 791. Any contrary interpretation “would
permt recovery only when a contract had been breached before
receivership -- aresult clearly contrary to the plain | anguage
of the statute, Congress’ intent, and the comon |aw.”

MM1lian, 81 F.3d at 1050.

B. The Scope of “Actual Direct Conpensatory Damages”

In order for the evidence pertaining to the building s
dimnution in value to be adm ssible for purposes of establishing
of fsetting repudi ati on danmages, the Defendants’ clai mnust neet

the standard for recoverabl e damages codified in 12 U S.C A 8§

2 Accordingly, any appraisal testinony and exhibits
presented at trial relevant to dimnution in value nust conpare
the value of the building “as of” January 11, 1990 with the
buil ding’ s value after May 22, 1990, the date the | oan was
repudi at ed.



1821(e)(3)(A), which allows only “actual direct conpensatory”
damages. Plaintiff argues that damages for dimnution in value
are not “actual” because they were not expended prior to RTC
intervention; they are not “direct” in that they do not
inevitably flow fromthe repudiation. Further, Plaintiff argues,
t hese danages are not conpensabl e because they constitute | ost
profits or opportunities, which are specifically not included as
repudi ati on damages under FIRREA. 12 U S.C A 8§
1821(e)(3)(B) (ii).

There is no illumnating legislative history as to the
meani ng of the phrase “actual direct conpensatory damages.”
Consequently, courts have | ooked to the plain neaning of the
phrase in determning its scope.

We begin with the plain neaning of the phrase..

[Al ctual direct conpensatory danages appear to include

t hose danages, flowing directly fromthe repudiation

whi ch nake one whol e, as opposed to those which go

farther by including future contingencies such as | ost

profits and opportunities or damages based on

specul ati on.

MM Illian, 81 F.3d at 1054-55 (internal quotations and citations
omtted).

Two cases have addressed the issue of whether damages for

dimnution in value are “actual direct conpensatory” danages

under 8§ 1821(e)(3)(a). InlInre Mraj and Sons, Inc., 192 B. R

297 (Bankr. D.Mass), nodified, 197 B.R 737 (Bankr. D. Mass

1996), the FDIC repudi ated an insol vent bank’s obligation to



provide “end | oan financing” for the resale of properties owned
by the borrower. Upon repudiation, the FDI C assigned the notes
to athird party. The borrower could not repay the notes,
because it could not resell the properties w thout end | oan
financing for buyers of the properties. The third party noved to
forecl ose on the properties and the borrower filed for
bankruptcy. The borrower sought to offset the third party’s
clains with the damages it suffered as a result of the FDIC s
repudiation. The third party argued that the proposed
cal cul ation of damages included |lost profits. The Court applied
§ 1821(e)(3) and stat ed:

[The third party] argues that the Debtor’s cal cul ation

of damages inappropriately includes a neasure of | ost

profits. The Court disagrees. The Debtor is not

seeking profits lost as a result of being unable to

sell the Units for quick resale. Rather, the Debtor is

seeking to offset the difference between the val ue of

the Units on quick resale (which would have been

avai l able with the benefit of end | oan financing)

agai nst the value of the Units as rental units

(necessitated by the absence of end | oan financing).

Such danmages constitute actual direct conpensatory

damages. "3

In re Mraj, 192 B.R at 312.

At oral argunent on the instant Mdtion, the Court asked

Plaintiff for an explanation as to howln re Mraj differs from

the case at hand. Plaintiff’s only response was that there was

At the trial on the Debtor’s Objections to the third
party’s Proofs of Claim the Inre Mraj court heard testinony of
an appraiser as to the value of the units with and w thout end
| oan financing.




no “end loan financing” in the instant case. The Court does not
consider this distinguishing factor critical. Rather, the Court

finds the reasoning enployed in In re Mraj persuasive. Just as

inlnre Mraj, the contract between the parties in this case

provi ded that Defendants woul d receive funding for their project.
That contract was in full force at the tine of the appointnent of
the Receiver. Wen the RTC chose to repudiate that contract, it
knew that it would be held responsible for the “actual direct
conpensatory” danmage that the repudi ati on caused Def endants.

The Court is convinced that damages for di mnution in val ue
are “actual, direct, conpensatory” damages recoverabl e under
FIRREA. As a direct result of the repudiation, the building was
changed froma partially renovated building with sufficient
funding in place for its full devel opnent, into an inconplete
building with insufficient financing for its conpletion and
subject to foreclosure by the co-lender. Permtting Defendants
to present evidence of the dimnution in value of the building
resulting fromthe repudiation would sinply all ow Defendants the
possibility of being nmade “whole.” MMIllian 81 F.3d at 1054-55.
Def endants are not seeking to present evidence of the difference
bet ween what the building would have been worth had the
construction job been conpleted and what the buil ding was worth
on the day the RTC repudi ated. Such damages would “go farther by

i ncludi ng future contingencies such as |lost profits and

10



opportunities.” 1d. This is not the scenario here. Defendants
here sinply seek to prove the difference between the val ue of the
bui l ding at Five Logan Square with the funding in place “as of”
the date the Recei ver was appointed, and the value of the
buil ding after the repudiation with no such funding in place.

The second case that has found that danages for di m nution

in value are “actual direct conpensatory danages” is Enpl oyees’

Retirenment System of Al abama v. RTC, 840 F. Supp. 972 (S.D.N. Y.

1993). In that case, the court held that the loss in market

val ue of zero coupon bonds caused by the RTC s repudi ati on,
constituted “actual direct conpensatory damages.” Particularly
instructive for this Court, in light of Plaintiff’s argunment that
only those expenses actually paid on or before the date of

recei vership are recoverable, is the fact that in Enployees’, the

perm ssi bl e repudi ati on damages consisted of a loss incurred only
after the repudiation. The court expl ai ned:

These Bonds are marketable securities. They have an
easily ascertai ned market val ue--a value at which they
coul d be bought or sold at a given tinme. The narket

val ue of the securities of which they were deprived by
the RTC s repudi ation represents the Bondhol ders'

actual direct conpensatory damages. Were the loss is
of a security having an ascertainable, imediately
real i zabl e, market value, no part of that |oss consists
of "lost profits or opportunity.”

At the time of the RTC s appointnment as receiver for
the failing institution, there would have been an

enor nous di fference between the nmarket val ues of these
wel | -secured Bonds and anot her issue of Franklin bonds,

11



conparable in every detail except w thout security.

Wi |l e many aspects of the various provisions of FlIRREA
are uncl ear, one aspect that appears clear is that
where the repudi ation consists of a deprivation of a
security that is traded on a nmarket, the actual direct
conpensatory loss is the | oss of the value of that
security.

Enpl oyees’, 840 F. Supp. at 988, 990, 991.

The reasoni ng of Enpl oyees’ adds further support to the

Court’s view that damages for dimnution in value are recoverable
under 8§ 1821(e)(3)(a). Al though clearly the asset at issue in
the instant case is not a “marketable security,” the reasoning
enpl oyed i n Enpl oyees’ specifically instructs that damages for
di mnution in value are recoverable, despite the fact that
Def endants’ “expense” is incurred after the date of receivership.
Al t hough the ampbunt of damages nust be neasured “as of” the date
of the appointment of the Receiver, the actual direct damage to
Def endants occurred when the funding for their project ceased.
Again, as a direct result of the repudiation, Defendants suffered
the I oss of the market value of the building with the funding in
pl ace, which, but for the repudiation, they would have retained.
This loss in value constitutes “actual direct conpensatory”
damages.

For the foregoing reasons, Plaintiff’'s notion is denied and
Def endants are permtted to offer testinony at trial relating to

expendi tures nmade or danmages incurred after January 11, 1990 and

12



evi dence of the value of the building at issue, known as Five
Logan Squar e.

An appropriate Order foll ows.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL DEPOSI T | NSURANCE CORPORATI ON CIVIL ACTI ON
Statutory Successor to RESOLUTI ON TRUST :

CORPORATION In Its Capacity As Receiver :

For Atlantic Financial Savings, F.A

PARKWAY EXECUTI VE OFFI CE CENTER NO. 96-121

FEDERAL DEPOSI T | NSURANCE CORPORATI ON ClVIL ACTI ON
Statutory Successor to RESOLUTI ON TRUST :

CORPORATION In Its Capacity As Receiver :

For Atlantic Financial Savings, F.A

RI CHARD L. EVANS and HELENE EVANS NO. 96-122

ORDER
AND NOW this day of January, 1998, upon

consideration of Plaintiff Federal Deposit Insurance
Corporation’s Motion in Limne to Exclude Certain of Defendants’
Evi dence Regardi ng Recoupnent and O fset Damages (Doc. No. 41),
Def endants’ Response thereto (Doc. No. 43), and Oral Argunent

hel d on Monday, Novenber 17, 1997, IT IS HEREBY ORDERED THAT
Plaintiff's Mdtion i s DEN ED.

BY THE COURT:

JOHN R PADOVA, J.
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