IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL DEPGCSI T | NSURANCE : CIVIL ACTI ON
CORPORATI ON, Excl usi ve nmanager of :

Resol uti on Trust Corporation, as

conservat or for HORI ZON FI NANCI AL,

F. A,
Plaintiff,
LOU S DEG.AU and MARGARET DEG_AU, . NO. 90- 3594
Def endant s. :
VEMORANDUM
R F. KELLY, J. JANUARY 16, 1998

Thi s case has been returned fromthe Third G rcuit Court
of Appeals because | did not state the reasons for the Oder |
signed, on August 22, 1994, denying Defendants' "Conplaint in
Equity and/or a Motion to Open or Strike Judgnment” ("Mdtion to Open
or Strike Judgnent").

After this case was returned, | held a status conference.
As a result of that conference, | entered an Order on Sept enber 30,
1997 vacating nmy Order of August 22, 1994 and giving Defendants
until COctober 17, 1997 to file a brief in response to Plaintiff's
menor andum At Defendants' request, that deadl i ne was extended to

Novenber 14, 1997 by an Order entered October 16, 1997.

FACTUAL HI STORY

Loui s Degl au was t he presi dent and princi pal sharehol der
of Kelt, Inc. ("Kelt"), a Pennsylvania corporation engaged in the

busi ness of coal reclamation. M. Deglau is an experienced



busi nessman. Defendant Margaret Deglau is his wife. On or about
March 27, 1985, July 25, 1986, March 20, 1987 and April 5, 1988,
Kelt entered into a series of loan transactions wth Horizon
Financial, F.A ("Horizon"), afederally chartered savi ngs and | oan
associ ati on based in Bucks County, Pennsylvania. As part of this
transaction, M. Deglau, on behalf of Kelt, executed and delivered
to Horizon four separate Term Prom ssory Notes in the principa
anounts of $1, 150,000, $300,000, $160,000 and $25,000 (the
"Not es") .

To secure the obligations of Kelt and to i nduce Hori zon
to lend additional funds, the Deglaus executed an Agreenent of
Guaranty and Suretyshi p dated Novenber 25, 1985 (the "CGuaranty").
Pursuant to the Quaranty, the Deglaus agreed to becone
uncondi ti onal guarantors and sureties for all present and future
obligations of Kelt to Horizon. The Deglaus also agreed to wai ve
"all defenses, offsets and counterclains which the Undersigned or
Borrower may at any tinme have to any claim of Lender against
Borrower."

Paragraph 10 of the Guaranty contains the warrant of
attorney provision which states:

10. The undersi gned or any of themhereby enpowers the

Prot honotary or any attorney of any court of record

within the United States or el sewhere to appear for the

Under si gned and with or wi thout one or nore decl arations
filed, confess a judgnent or judgnents at any tine

agai nst the Undersigned or any of themin favor of Lender
as of any termfor the unpaid bal ance thereof, together
wWith unpaid interest, costs of suit and an attorney's
comm ssion of twenty percent (20% for collection, with

release of all errors and w thout stay of execution, and
i nqui sition and extensi on upon any levy on real estate is

2



hereby wai ved and condemati on agreed to, and the

exenption of all property fromlevy and sal e on any

execution thereon, and exenption of wages from
attachnment, are al so hereby expressly waived, and no
benefit of exenption shall be clainmed under or by virtue
of any exenption law now in force or which may hereafter
be enact ed.

At the time the Degl aus executed the Guaranty, M. Degl au
had mai ntained a financial relationship with Horizon for over 30
years and was represented by counsel.

Kelt and Degl aus defaulted in paynent on the Notes and
Guaranty. On May 25, 1990, the O fice of Thrift Supervision cl osed
Hori zon and appoi nted the Resol ution Trust Corporation ("RTC') as
receiver.

On May 23, 1990, the Deglaus filed a conpl aint and noti on
for a tenporary restraining order against the FDICin the United
States District Court for the Western District of Pennsyl vania (the
"Western District Action"). In that action, the Degl aus sought (1)
a tenporary restraining order enjoining the FD C from confessing
j udgnent and a declaration that paragraph 10 of the Guaranty was
void; (2) damages for alleged malicious prosecution, abuse of
process and purported violations of the Deglaus' constitutional
rights pursuant to 42 U S.C. 8§ 1983; and (3) an accounti ng.

On May 25, 1990, the FDIC confessed judgnment in the
amount of $2,416, 986. 47 agai nst the Deglaus in this Court.

On May 31, 1990, the district court in the Wstern
District Action conducted a hearing and on June 7, 1990, issued

findings of fact and conclusions of law. The court denied the

Degl aus' notion for injunctive relief. Judge Ziegler found that
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the Guaranty was not a contract of adhesion and that "an
experi enced businessman such as M. Deglau should reasonably be
expected to understand the cl ear | anguage on the agreenent and be
famliar with the liability and waiver of the rights involved."
The court further held that the Degl aus were not |likely to succeed
on the nerits of their section 1983, nalicious prosecution and
abuse of process clains. Judge Ziegler granted the Degl aus' notion
to dismss the Western District Action voluntarily and assessed
costs agai nst the Degl aus.

On June 7, 1990, the Deglaus filed the present Motion to
Open or Strike Judgnent, for Stay of Execution and/or for Relief
from Judgnent Pursuant to Fed. R CGv.P. 60. In this notion, the
Degl aus nmade the sane clains that they had asserted in the Western
District Action. On June 19, 1990, this Court issued a Rule to
Show Cause why the judgnent by confession should not be opened or
stricken; denied the Degl aus' request for a stay of execution; and
ordered that discovery be conpleted by August 24, 1990. As a
result of several stipulations and orders, discovery was extended
to May 22, 1991. On March 12, 1991, the FDIC filed a notion to
conpel answers to interrogatories which was granted together with
an award of sanctions agai nst the Degl aus. The Degl aus never noved
to conpel discovery, request a briefing schedule, or request oral

argunent before this Court.

REASONS FOR ORI G NAL DI SM SSAL

Rule 60(b) of the Federal Rules of G vil Procedure



governs notions to open or strike a judgnent entered by confession

in federal court. RTICv. Forest Gove, Inc., 33 F. 3d 284, 288 (3d

Cir. 1994, cert denied, 115 S. . 923 (1995); Central W Rental Co.

V. Horizon Leasing, 967 F.2d 832, 836 (3d Cir. 1992). "The relief

IS an extraordi nary remedy grant ed under excepti onal

ci rcunst ances. " RTC Mortgage Trust 1994-S5 v. Quick, 1995 W

156164, at *4 (E.D. Pa. Apr. 10, 1995)(citing In re Fine Paper

Antitrust Litig., 840 F.2d 188, 194 (3d Cir. 1988)).

In Forest G ove, the Third Circuit held that federa

courts should apply state | aw, as opposed to federal common | aw, to
the substantive aspects of Rule 60(b) notions to open or strike
judgnents entered by confession. 33 F.3d at 290-91 (citing
O Melveny & Myers v. Federal Deposit Ins. Corp., 114 S.Ct. 2048

(1994)). As the court expl ained:

The rules of decision at issue here do not govern the
primary conduct of the United States or any of its
agents or contractors, but affect only the FDIC s
rights and liabilities, as receiver, with respect to
primary conduct on the part of private actors that

has al ready occurred.

Id. at 290 (quoting O Melveny, 114 S.C. at 2055); see also

Fed. R Giv.P. 69(a) ("The procedure...in proceedi ngs suppl enentary
to and in aid of a judgnent...shall be in accordance with the
practice and procedure of the state in which the district court is
hel d.").

Under Pennsyl vania | aw, the prothonotary or clerk of the
court is authorized to enter judgnent by confession uponthe filing

of a conplaint which includes (i) the original or a verified copy



of the signed instrunment providing for judgnent by confession; (ii)
an avernent that the defendant has defaul ted under the i nstrunent's
terns; and (iii) the confession of judgnent signed by an attorney
appearing for the defendant. Pa.R G v.P. 2951, 2952, 2955, 2956.
See general ly Jordan v. Fox, Rothschild, O Brien & Frankel, 20 F. 3d

1250, 1262-64 (3d Gir. 1994). Imediately after entry of judgnent,
the court nust notify the defendant. Pa.R Civ.P. 236. Once
j udgnent has been entered, the plaintiff may obtain a wit of
execution from the court by filing a request in the form of a
praeci pe. Pa.R Cv.P. 2958.1.

Pennsyl vani a Rul e of G vil Procedure 2959 governs noti ons

for relief froma confessed judgment.* "If the petition states

'Rul e 2959 provides in rel evant part:

(a) Relief froma judgnment by confession shall be
sought by petition. Except as provided in subparagraph (2), all
grounds for relief, whether to strike off the judgnent or to open
it, nust be asserted in a single petition.

(b) If the petition states prima facie grounds for
relief the court shall issue a rule to show cause and nmay grant a
stay of proceedings. After being served with a copy of the
petition the plaintiff shall file an answer on or before the
return day of the rule. The return day of the rule shall be
fixed by the court by local rule or special order.

(c) A party waives all defenses and objections which he
does not include in his petition or answer...

(e) The court shall dispose of the rule on petition and
answer, and on any testinony, depositions, adm ssions and ot her
evidence. ...If evidence is produced which in a jury trial would
require the issues to be submtted to the jury the court shal
open the judgnent....

It is the petitioner's burden to take the discovery
necessary to establish a right to the requested relief. See
Pa.R Civ.P. 206.7.



prima facie grounds for relief, the court nust issue arule to show

cause, fix areturn date on the rule and thereafter di spose of the
matter on petition and answer and any rel evant evi dence that can be
obt ai ned. " Jordan, 20 .3d at 1262 (citing Pa.R Civ.P.
2959(b),(e)). Any grounds not included inthe petition are waived.
Id. at 1263; J.M Korn & Son, Inc. v. Fleet-Air Corp., 300 Pa.

Super. 458, 461-62, 446 A 2d 945, 947 (1982); Pa.R Cv.P.
2959(a), (c).

On May 25, 1990, the FDIC filed its Conplaint in
Conf essi on of Judgnent, together with verified copies of the Notes
and Guaranty, Praecipe for Entry of Judgnent by Confession, Entry
of Appearance to Confess Judgnent, and Affidavit of Default. These
docunents satisfied the requirenents of Pa.R Cv.P. 2950-2956.
Accordingly, the Clerk of the District Court properly entered
j udgnent agai nst the Degl aus on May 25, 1990. ?

On June 7, 1990, the Deglaus filed their "Conplaint in
Equity and/or Mtion to Open or Strike Judgnent, for Stay of
Execution and/or for Relief fromJudgnent Pursuant to F. R C.P. 60."
The Rule 60 notion incorporated by reference the conplaint,
proposed anended conpl ai nt, and notion for a tenporary restraining
order that was denied in the Wstern D strict Action. In
accordance with Pa.R Gv. P. 2959(b), this Court issued a Rule to

Show Cause why t he confessed judgnent shoul d not be opened, denied

’As noted, Forest Grove requires the application of the
forumstate's substantive law. 33 F.3d 291. Moreover, the
Guaranty provides that it "shall be construed pursuant to the
| aws of the Commonweal th of Pennsyl vania."”
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the Degl aus' request for a stay without prejudice, and ordered
di scovery to be conpleted by August 24, 1990.°® This discovery
cut-off was extended by stipulation until Septenber 24, 1990. It
was | ater extended on the Deglaus' notion, until My 22, 1991
Thi s provided the Defendants with al nost el even nonths in which to
conduct di scovery.

The Degl aus served their discovery request on April 22,
1990, nore than three years before this Court's denial of their
notion. At no tine between then and now did the Deglaus nove to
conpel responses to their discovery request or seek the
intervention of this Court.

The Deglaus did not file a brief in this mtter or
request oral argunent on their Mtion to Open or Strike Judgnent
for a period of over four years, between May of 1990 and August of
1994. The Deglaus failed to file a nmenorandumof | aw as they were
required to do at the time of their Rule 60 notion. *

Wien the FDICfiled its response to the Rul e 60 noti on on
February 6, 1992, together with a nenorandum of law, the Rule to
Show Cause becane ri pe for decision. See Pa.R Cv.P. 2959(e)("The

court shall dispose of the rule on petition and answer, and on any

*Rul e 2959(b) provides that "[t]he return day of the rule
shall be fixed by the court by local rule or special order."
This Court's Order to Show Cause in this case required the
Degl aus to request a return date upon the expiration of the
di scovery date, which they failed to do. See Pa.R Cv. P. 206.7.

*Former Local Rule 20, which governed notion practice at the
time the Deglaus filed their Rule 60 notion, is substantially the
same as current Local Rule 7.1.



testinony, depositions, adm ssions and ot her evidence"); see also

Pa.R Civ.P. 206.7(c).> The court stated in Alied Building

Products, 1996 W. 432480, at *8 (quoting Central Penn Nat'|l Bank v.

Wllianms, 362 Pa. Super. 229, 232, 523 A 2d 1166, 1167 (1987):
Pursuant to Rule 209 [current Rule 206.7], the
petitioner nust either take depositions on
di sputed factual i1issues or order cause for
argunent on the petition and answer, thereby
concedi ng the existence of all facts properly
pl eaded in the answer.

Because t he Degl aus made no effort to present evi dence of
nmeritorious defenses to this Court before the date of the FDIC s
response, and failed to do so for nore than two-and-a-half years
thereafter, together with their failure to file a brief in support
of their notion, | Denied their Rule 60 Motion to Open or Strike
Judgnent. For those sane reasons, | now Deny t he Degl aus' Rul e 60
Motion to Qpen the Judgnent.

The Degl aus have not identified any "fatal defects or

irregularities” on the face of the record, and therefore their

Motion to Strike is also Denied. See Manor Bildg. Corp. v. NManor

Conpl ex Ass'n, 435 Pa. Super. 246, 251, 645 A 2d 843, 845 (1994).

°Rul e 206.7. Procedure after |Issuance of Rule to Show
Cause. ..

(c) I'f an answer is filed raising disputed issues of
material fact, the petitioner nay take depositions on those
i ssues, or such other discovery as the court allows, within
the tinme set forth in the order of the court. |If the
petitioner does not do so, the petition shall be decided on
petition and answer and all avernents of fact responsive to
the petition and properly pleaded in the answer shall be
deenmed admtted for the purpose of this subdivision

(Enphasi s supplied.)



Al t hough | have denied the Deglaus' Mtion to Open or
Strike for the above reasons, because of the length of time this
matter has been pending, it is prudent that | discuss the failure
of the Deglaus to raise neritorious defenses to the entry of
j udgnent .

The Degl aus purported defenses of fraud and breach of
fiduciary duty are based upon an alleged oral, undocunented
agreenent, set forth in the conplaint attached to their notion to
open or strike and on page 18 of their brief.

It is well established that under the Supreme Court's

decision in D Cench Duhne & Co. v. FDIC, 315 U. S. 447, 461 (1942)

t hat "undocunent ed side agreenents with a failed institution taken
over by the FDICare |l egally i nadm ssi ble to di m nish or defeat the

interests of the FDIC." See Central W Rental Co., 967 F.2d at

840-41; Adans v. Madison Realty & Dev., Inc., 937 F. 2d 845, 852 (3d

Cr. 1991). This doctrine serves the inportant purpose of
"allowing] federal and state bank exam ners to rely on a bank's

records in evaluating the worth of the bank's assets.” Langley v.

FDIC, 484 U.S. 86, 91-92 (1987).

For an agreenment to be enforceable against the FDIC, it
must (1) be in witing; (2) be executed by the depository
institution and the person cl ai m ng an adverse i nterest thereunder;
(3) be approved by the board of directors of the depository
institution; and (4) have been an official record of the depository

institution since its execution. Central W Rental Co., 967 F.2d

at 841; see 12 U.S.C. § 1823(e) (codifying the doctrine devel oped
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in D Cench Duhne).

| therefore find that the purported oral agreenents

underlying the Degl aus' defenses of fraud and breach of fiduciary

duty are barred under the D Cench Duhne case.

The Deglaus alleged in their Anended Conplaint in the
Western District Action, incorporated by reference in their Rule
60(b) notion, that "the CGuaranty was a standard form used by
HORI ZON and t he DEGLAUS were not then represented by counsel, but
relied upon the representations of M. Meyer and M. Hammer as to
the legal inport of the docunent."” (WDPA Anended Conpl. T 11.)
The Degl aus further all eged:

The warrant of attorney itself is invalid since it

is a contract of adhesion which HORI ZON i nduced t he

DEGLAUS to sign through a conflict of interest on

the part of their attorneys, Meyer & Flaherty. The

DEGLAUS did not understand the inport of the warrant

of attorney, and HORI ZON, through Meyer & Flaherty,

i nduced the DEGLAUS not to seek review of the

docunents by their own counsel
WDPA Armended Conpl. § 112.)

It is clear that "due process rights to notice and
hearing prior to a civil judgnent are subject to waiver."
Overnyer, 405 U. S. at 185. \Whether a debtor has know ngly and
voluntarily signed a cognovit provision is a question of federal
aw. Jordan, 20 F.3d at 1273. 1In Jordan, the Third G rcuit set
forth the controlling standard for waiver under federal |aw

[ A] reasonably well informed debtor need only be

aware that he has given away an inportant right

to notice and hearing before his creditor, acting

under color of law, can enlist the state's power

of legal conpulsion to seize the debtor's property
in order to satisfy or secure its debt. W think...
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the debtor need only know that if he does not conply
with the ternms he has agreed to for paynent of the
debt, the creditor nmay confess judgnent against him
and forthwith seize his property to satisfy the debt
it says is owed.

As noted above, a district court deciding a Rule 60(b)
notion to open or strike a confessed judgnent based on the defense
of |l ack of waiver nust determ ne that the debtor (1) has adequately
al l eged facts which constitute the defense; and (2) has produced
sufficient evidence to wthstand a directed verdict. Carri age

Properties, Inc., 152 F.R D. at 490; Resolution Trust Corp. V.

Forest Grove, Inc., 1993 W 349429, at *2 (E.D. Pa. Sept. 8, 1993),

aff'din part, reversed in part on other grounds, 33 F. 3d 284, 288

(3d Cir. 1994), cert. denied, 115 S. C. 923 (1995); Strick-Lease,

Inc., 103 F.R D. at 384. Here, the Deglaus failed to satisfy
either prong of the test. It is undisputed that M. Deglau had a
| ong standing relationship with Horizon and had borrowed at | east
$l.15 mllion before he executed the Guaranty. The Degl aus al | eged
no facts in their Rule 60(b) notion to support the claimthat they
were "induced" into not seeking the advice of counsel. (V\DPA

Anended Conpl. § 12.)° See Forrest Gove, 1993 W 349429, at *5.

See also Fed. R Cv.P. 7(b)(requiring that the grounds for notions
be stated with particularity). In any event, the Degl aus have

presented no affidavits, depositions or other evidence to say that

® ndeed, after hearing M. Deglau's testinony in the Western
District Action, Judge Ziegler found precisely the opposite--that
t he Gegl aus had executed the warrant of attorney know ngly and
intelligently.
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t hey were sonehow i nduced into signing the Guaranty.

The Deglaus also allege in their Motion for
Reconsi deration filed with this Court that, on or about January 15,
1993, they were infornmed that one or nore of the notes guaranteed
by the Deglaus had been sold to Diversified Financial Services
("DFS"). Since this issue was raised only in Defendant's Mtion
for Reconsideration and not raised in their Petition to Open or
Strike, it has been waived. See Pa. R CGv.P. 2959(c).

The Defendants also contend that Defendant Margaret
Degl au, by signing a Quaranty dated Novenber 25, 1985, was a
"discrimnated against”, contrary to the provisions of the Equa
Credit OQpportunity Act, 15 US.C. 8§ 1691 et seq, and the
regul ati ons pronul gated thereunder ("ECOA"). In support of this
defense of discrimnation, the Deglaus alleged that "the | aw has

becone nore fully devel oped" and a cite to one case, Silvernan

v. Estrich Multiple Investor Fund, L.P., 51 F. 3d 28 (3d Cr. 1995).

The issue before the Third G rcuit was whether the plaintiff had
standing to assert a violation of ECOA. Section 1691(a) of EDOA
prohibits creditors fromdiscrimnating agai nst any "applicant."
The earlier version of Regulation B had defined an applicant as

"any person who requests or has received an
extension of credit froma creditor, and

I ncl udes any person who is or may be
contractually |iable regardi ng an extension
of credit other than a guarantor, surety,
endorser, or simlar party.”

I n a subsequent anmendnent, the definition was revised to

i ncl ude guarantors as "applicants.” Silvernman, 51 F.3d at 30-31
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The parties disputein Silverman centered around the effective date
of the anmendnent revising the definition of "applicant” to incl ude
guarantors. The Third Crcuit held that the effective date of the
anmendnent to the definition of "applicant” under ECOA was Decenber
16, 1985. Silverman, 51 F3d at 31. It is admtted on page 2 of
Def endant s' Response, that the Degl aus entered into the Guaranty on
Novenber 25, 1985, approximately 21 days before the effective date
of the anendnent to the definition of the word "applicant".
Because of this, neither Defendant was an "applicant” as that term
was defined under ECOA on Novenber 25, 1985. Therefore this does
not constitute a neritory defense.

For the foregoing reasons this Court wll enter an O der
denyi ng the Degl aus' Mdtion to Strike or Open the Judgnent entered

agai nst them
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL DEPGCSI T | NSURANCE . CIVIL ACTI ON
CORPORATI ON, Excl usi ve nmanager of ;

Resol uti on Trust Corporation, as

conservat or for HORI ZON FI NANCI AL,

F. A,
Plaintiff,
V.
LOU S DEG.AU and MARGARET DEG_AU, . NO. 90- 3594
Def endant s. :

ORDER

AND NOW this 16th day of January, 1998, it is hereby
ORDERED and DECREED t hat the Mdtion of Defendants Louis Degl au and
Margaret Deglau to Strike or Open the Judgnent entered against

them is hereby DEN ED.

BY THE COURT:

Robert F. Kelly, J.
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