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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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VEMORANDUM
Dal zel I, J. January 13, 1998

Plaintiff N cholas Dardovitch has filed this action
agai nst 3 en Eagle Square Equity Associates, Inc. (hereinafter
“GESEA”), and the co-trustees of the GESEA Trust, Mark S.
Hal t zman, Esq. and Catherine A. Backos. Dardovitch initially
sought an account of the Trust, which we ordered the trustees to
provi de on Cctober 30, 1997. Thereafter, Dardovitch filed
obj ections and exceptions to the account, seeking reversal of
several trust disbursenents, surcharge of the trustees, and
indemmi fication fromthe Trust. Pursuant to 20 Pa. Stat. Ann.

§ 7186(a), plaintiff also filed additional clainms for attorneys’
fees and costs, and wongful use of civil proceedings.

After four days’ hearing |ast nonth, this nmenorandum
will constitute our findings of fact and concl usi ons of |aw under

Fed. R Civ. P. 52(a).*

! W have jurisdiction because the parties’ citizenship
is diverse and, as will be seen, Dardovitch’s clains as a “G oup
3" beneficiary of the den Eagle Square Equity Associ ates Trust
(hereinafter “the Trust”) exceed $75, 000. See infra, note 27,
and acconpanying text. The parties do not dispute, nor do we
di sagree, that Pennsylvania | aw appli es.



Backar ound

2 was fornmed in 1992

CGESEA, a Pennsyl vani a cor porati on,
to purchase and operate the den Eagle Square Shopping Center in
Chadds Ford, Pennsylvania. GESEA was unsuccessful in conpleting
the acquisition, however, primarily because conpani es financing
the transacti on backed away fromtheir commtnents. |n Decenber
of 1992, the shopping center was sold to another entity.

Thereafter, GESEA s sol e business consisted of pursuing
RI CO cl ai ns agai nst those believed to have defrauded the
corporation out of “placenent fees” in connection wth the
attenpted purchase of the shopping center. To pursue those
clainms, Catherine Backos -- in both her individual and corporate
capacity (as majority sharehol der of GESEA) -- retained Mark S.

Hal t zman and Associ ates (hereinafter “MSH&A’) to represent her

and GESEA.® The resulting litigation, den Eagle Square Equity

Assoc., Inc., et al. v. DSL Capital Corp., et al., No. 93-Cv-2441

(E.D. Pa. filed May 7, 1993)(Waldman, J.)(hereinafter “RI CO

2 Def endant Cat herine Backos is the najority
sharehol der in GESEA, with 55% of the shares. N chol as
Dardovitch and two of Ms. Backos’s siblings each owmn a 15% equity
i nterest.

8 MBH&A in turn enlisted as co-counsel Skadden, Arps,
Sl ate, Meagher and Flom The parties here, however, do not
di spute any aspect of the Skadden firmis role in this litigation.



action”), reached final settlement® on the first day of trial,
July 27, 1994. Under the terns of that settlenent, M. Backos
and GESEA received fromthe remai ni ng RI CO def endants notes with
| ong-term payout schedul es in the aggregate amount of $994, 000. °
After settling the RICO action, and sonetine in the

fall of 1994,° Ms. Backos and GESEA, again in consultation wth

* The RICO plaintiffs also reached an earlier
settlement with sonme of the defendants, referred to by both
parties as the “First Pasco Bank Settlenent.” Under the First
Pasco settlenent, the RICO plaintiffs received paynents of
$155, 000 on March 23, 1994 and $25,000 on April 8, 1994.

® Based on the defendant trustees’ submi ssions, which
Dar dovitch does not dispute, the follow ng prom ssory notes, all
non-interest bearing, were conveyed to the RICO plaintiffs:

1) $750, 000, payable over ten
years, from DSL Capital Corp.
Hanpt on Mercantile Corp., Francis
Barros, Stuart MacFarl ane, Dani el
Hef f er nan, Susan Lechow cz, and
Benjanmin Zitron.

2) $100, 000, payable over three
years, from Stephen R Whods.

3) $88, 000, payable over two years,
from Theodore Jefferson

4) $36, 000, payable over three
years, from Arthur Carroll

5) $20, 000, payable over two years,
from Art hur Dom ke.

See Defs.’ Supp’'|l Resp. at Ex. A

® The precise date of signing and execution of the
CESEA “Irrevocabl e Trust Agreenent” is unclear. The agreenent
states that it is “nade as of the 1st day of July,” Trust
Account at Ex. A at 1, but does not specify a year. Furthernore,
di fferent pages of the Trust appear to be conputer-stanped with
different dates. <. id. at 1, 6 (stanped “8/1/94 9/ 30/ 94")
(continued...)



Hal t zman, established the GESEA Trust. The Trust’'s stated

pur pose was “to collect and adm nister the proceeds of the [RI CO

action].” Trust Account at Ex. Aat 1, at 1. |In conformty
w th that purpose, M. Backos and GESEA conveyed the RICO action
prom ssory notes into the Trust res. To date, the Trust has
coll ected $199, 418. 22 on those proni ssory notes and di sbursed

nmost of those funds. See Trust Account at 1-3.

In addition to being a 15% sharehol der i n GESEA,
Dardovitch is also a direct beneficiary of the GESEA Trust. See
generally Qur Order of Cctober 10, 1997. On that basis, we
granted plaintiff’s notion for partial summary judgnent and
ordered defendant trustees to provide an account of the CGESEA
Trust pursuant to 20 Pa. Stat. Ann. § 7181 (West Supp. 1997) and
in conformty with Pa. Ophan's C. R 6.1 (1997). |Id.

Def endant s provided that account on Cctober 30, 1997, to which
plaintiff filed objections and exceptions and nmade additi onal
clainms pursuant to Pa. Stat. Ann. 8§ 7186(a) (West 1997), and to
whi ch defendants responded in turn. After four days’ hearing on
the matter, we find that both defendants Backos and Hal t zman
breached their fiduciary duty as trustees of the GESEA Trust, and

therefore plaintiff is entitled to relief.

(... continued)
with id. at 2-5, 7 (stanped “8/1/94 9/22/94"). Plaintiff has
not chall enged the legitimcy of the Trust instrunent, however,
and all agree that the Trust was in fact created sonetine in
Sept enber of 1994, and thus further inquiry into the precise date
of the docunent’s genesis i S unnecessary.
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1. Analysis

Dardovitch contends that his triple-faceted status as
credi tor and sharehol der of CGESEA, as well as direct beneficiary
of the GESEA Trust, gives himstanding to object to several
transactions occurring both before and after establishnment of the

Trust. W will consider his clains in turn.

A. Pre-Trust d ai ns

Dardovitch objects to a nunber of transactions that
occurred before establishnment of the Trust, including, inter
alia, the existence and ternms of GESEA' s representation agreenent
with MSHEA as wel |l as paynents GESEA nmade to a group of creditors
known as the “Hanaway G oup.” W find, however, that Dardovitch
does not have standing to chall enge those transactions.

Plaintiff’s status as trust beneficiary does not accord
hi m st andi ng because the Trust was not established at the tine
the transactions took place. Although defendants Haltzman and
Backos at various tines held funds in a fiduciary capacity, i.e.
as attorney and corporate director, respectively, this inplied
“trust” relationship is separate from Dardovitch’s status as
beneficiary pursuant to the GESEA Trust. The scope of his rights
under the GESEA Trust are governed by the Trust instrunment. See
generally George T. Bogert, Trusts 8§ 37 (6th ed. 1987). Thus, as
a trust beneficiary he may inquire into these transactions only

insofar as they are necessary for the trustees to act under the



Trust instrunent, see infra, but Dardovitch may not raise
whol esal e objections to themoutside of this capacity.

W |ikew se find that Dardovitch’'s status as
shar ehol der ” of GESEA is insufficient to grant himstanding to
chal | enge pre-Trust transactions. Assum ng that we nay construe
the present action as a sharehol ders’ derivative suit?® -- a
dubi ous proposition at best -- “[b]Joth the federal and
Pennsyl vania Rules of Cvil Procedure require that, prior to
filing a derivative suit, a sharehol der nust either nmake a denand
on the corporation to obtain the desired action or allege in the
conpl aint the reasons for not making the effort.” Garber v.
Lego, 11 F.3d 1197, 1201 (3d Cir. 1993)(citing Fed. R Cv. P.
23.1; Pa. R GCv. P. 1506). Dardovitch admts that he nmade no
demand on GESEA' s other directors regarding the transactions for
whi ch he has brought suit here, and he has also failed to conply

Wi th Pennsylvania's strict requirenents for show ng excuse for

" Dardovitch also avers that as a creditor of GESEA --
a status that defendants vigorously dispute -- he has standing to
object to the pre-Trust transactions. Plaintiff did not,
however, proffer any |egal authority or other support for his
claimthat as a creditor of GESEA -- which the Trust’s
“di sbur senent schedul e” recognizes himas -- he is entitled to
chal l enge all agreenents reached and paynents CGESEA nade with
third parties. W therefore reject this argunent on its face.

8 A sharehol der derivative suit “pernits an individua
sharehol der to bring ‘suit to enforce a corporate cause of action
agai nst officers, directors, and third parties.”” Kanen v. Kenper

Fin. Serv., 500 U.S. 90, 95, 111 S.Ct. 1711, 1716 (1991)(quoting
Ross v. Bernhard, 396 U S. 531, 534, 90 S.Ct. 733, 736 (1970))
(enphasis in original).




demand. ® Dardovitch is thus foreclosed fromchall engi ng GESEA s
pre-Trust corporate transactions. *°

Even if Dardovitch had conplied with Pa. R Cv. P
1506, we find that he would be barred by the doctrines of |aches
and equitable estoppel from asserting clains agai nst GESEA s pre-
Trust transactions. Laches arises when a party's rights have
been so prejudiced by the delay of another in pursuing a claim

that it would be an injustice to permt the assertion of the

cl ai m agai nst the party so prejudiced. Sprague v.

Casey, 520 Pa. 38, 44, 550 A . 2d 184, 187 (1988). A party
asserting laches nust show a delay arising fromthe other party's
failure to exercise due diligence, and resultant prejudice.

Kehoe v. Glroy, 320 Pa. Super. 206, 212, 467 A 2d 1, 4 (1983).

® The substantive aspects of the procedural
requi rements of demand or excusal, enbodied in Pa. R Cv. P
1506, are a “restatenent of existing law,” and we may therefore
| ook for guidance to case | aw devel oped before the Rule’s
adoption in 1952. See Garber, 11 F.3d at 120S3.

“The right of an individual stockholder to act for the
corporation is exceptional, and only arises on a clear shomﬁng of
speci al circunstances . . .7 WIf v. Pennsylvania R R _Co.
195 Pa. 91, 94, 45 A 936, ' 937 (1900) (holding that plaintiff
failed to aver “facts sufficient to excuse the want of demand,
and to neet the requirenent that plaintiff nust show every

reasonable effort to get the corporation to act.”). See al so
Wlson v. Brown, 269 Pa. 225, 112 A 1, 2 (1920)(hol ding that
demand woul d only be excused in narrow circunstances). “[I]n

order to excuse demand under Pennsylvania |aw, the plaintiff nust
allege that a najority of the board of directors engaged in acts
that are fraudul ent; not that they nerely exercised erroneous
busi ness judgnent.” Garber, 11 F.3d at 1203 (internal citation
omtted).

1t logically follows that Dardovitch is estopped
from chal | engi ng properly docunented Trust reinbursenments to M.
Backos for paynents (in the anpunt of $23,025.95) she personally
made to “the Hanaway G oup” on the Trust’s behal f.
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"The application of the equitable doctrine of |aches does not
depend upon the fact that a certain definite tine has el apsed,
but whet her, under the circunstances of the particular case, the
conpl aining party is guilty of want of due diligence in failing

to act to another's prejudice.” 1n re Jones, 442 Pa. Super. 463,

475, 660 A 2d 76, 82 (1995)(quoting Estate of Marushak, 488 Pa.

607, 413 A 2d 649, 651 (1980))(citation omtted). Equitable
estoppel is a doctrine that prevents one from doi ng an act
differently fromthe manner in which another was induced by word

or deed to expect. Council of Plynpouth Township v. Montgonery

County, 109 Pa. CmMth. 616, 625, 531 A 2d 1158, 1162 (1987).
Its essential elenents are inducenent and justifiable reliance on
t hat inducenent exhibited by a change in one's condition to his

or her detriment. Cosner v. United Penn Bank, 358 Pa. Super

484, 488, 517 A.2d 1337, 1339 (1986).

In her capacity as President of GESEA, M. Backos
provi ded Dardovitch with advance notice and | ater m nutes of
shar ehol ders’ neetings and copi es of docunents, including the

n 11

February 12, 1993 “Proposal for Representation and the January
25, 1994 “Anendnent to Representation Agreenent”. Dardovitch

t hus was aware of and well| understood GESEA s fee arrangenents

1 Al t hough the February 12, 1993 letter is in fact
titled “proposal for representation,” for the reasons discussed
later in this nenorandumwe find that the letter constitutes a
valid representation agreenent between the parties. Moreover, we
note that plaintiff hinself referred to this letter as a
“Representation Agreenent” in his comunications with defendants.
See Hrg. Ex. D-3.



with Haltzman and GESEA' s dealings with the Hanaway G oup
Despite this information, Dardovitch failed to raise a
substanti al objection to these pre-Trust transactions until sone
nmonths into this litigation. See Hg. Exs. D2-D4, D11, D14,
Trial Transcript, Dec. 18, 1997, at 290-96, 298-307. 1In the
meantinme, Haltzman, justifiably relying upon the existence of a
representation agreenent wth GESEA based on those docunents,
rendered significant services to the corporation and Dardovitch
as a sharehol der thereof. Having failed to object

cont enpor aneously to (1) the representation agreenent, (2)
GESEA' s dealings with the Hanaway G oup, or (3) the other pre-
Trust corporate activities to which he now takes exception, and
havi ng i nduced detrinental justifiable reliance on defendants’
part, Dardovitch is estopped from asserting those objections

bef ore us.

B. Post - Trust Tr ansacti ons

Dardovitch al so chall enges a nunber of Trust
di sbursements by defendant co-trustees Backos and Hal t zman. *?
The trustees argue that the doctrine of |aches
simlarly limts or bars conpletely our scope of review of Trust

activity. W agree with the trustees that the doctrine of |aches

2 W resolved the lion's share of plaintiff’'s
obj ecti ons and exceptions on the record during the four days of
hearings in this matter. O particular note is the parties’
resolution of the many objections which plaintiff raised because
of the absence of docunentation to support certain Trust
di sbursenments. Thus, we will address only the parties’
unresol ved differences here.



applies to actions regarding the enforcenent and interpretation

of trust agreenents. See DilLucia v. Cenens, 373 Pa. Super. 466,

472, 541 A . 2d 765, 768, alloc. denied, 520 Pa. 605, 553 A. 2d 968

(1988). Here, however, Dardovitch has a clear and convincing
reason to excuse his delay in objecting to disbursenents under
the Trust: the trustees steadfastly refused to provide plaintiff
with any information about the Trust until after this suit began.
| ndeed, Dardovitch did not even receive a copy of the Trust
instrument until April 29, 1997. See N.T. Dec. 19, 1997, at 420.
Thus, his pre-suit failure to object to the trustees’
adm ni stration of the Trust is wholly excusable.

Furthernmore, it is axiomatic that in civil suits

concerning a trust, all of a trustee’'s actions are subject to the

court’s scrutiny and control. See In re Estate of Thonpson, 426
Pa. 270, 281, 232 A 2d 625, 630 (1967). Thus, Dardovitch having
properly brought an account of the Trust before us, we need not

| ook to Dardovitch's conduct to inquire into the validity of that
account. To the contrary, we are conpelled to exercise our
supervi sory power because Mark Haltzman, Esq. enjoys the double
status of trustee and beneficiary of the GESEA Trust. The
sentinel of judicial review nust be nore vigilant when a trustee
engages in self-dealing which may result in a breach of his
fiduciary duties: “He that is intrusted [sic] wth the interest
of others, cannot be allowed to nmake the business an object of
interest to hinself; because, fromthe frailty of nature, one who

has the power, wll be too readily seized with the inclination to
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use the opportunity for serving his own interest at the expense

of those for whomhe is intrusted [sic].” Beeson v. Beeson, 9

Pa. 279, 284 (1848).

W now turn to a review of the account and Dardovitch’s
obj ections and exceptions to it. Once a trust account has been
provi ded and a beneficiary has submtted his objections, the
burden is on the trustee to justify his conduct with respect to

those itens in question. See Bogert at 8§ 143; 2A Scott on Trusts

§ 172 at 452-3 (4th ed. 1987); see also Inre Strickler’'s Estate,

354 Pa. 276, 277, 47 A.2d 134, 135 (Pa. 1946). Al obscurities
and doubts will|l be resolved against the trustees, and failure of
the trustees to provide receipts, vouchers, or other

docunentation to support objected-to transactions is sufficient

ground to disallow them See Bogert at 8§ 143, at 502; Scott at 8§
172, at 452.

1. Paynment of |egal fees and expenses to
Mark S. Haltzman & Associ ates

The remai ni ng obj ected-to Trust di sbursenments are those
paynents to co-trustee Mark Haltzman and his law firmfor |ega
fees and expenses. Dardovitch has objected whol esale to paynents
for legal fees and expenses nmade fromthe Trust to defendant
Hal t zman, and to rei nbursenents to defendant Backos for paynents
she made to Hal t zman.

As we expl ai ned above, Dardovitch nmay not raise plenary
obj ections here to the GESEA s representation arrangenent with

MSHE&A. A nunber of disbursenents for | egal fees and expenses

11



made under the Trust, however, were nmade either (1) pursuant to
provi sions of the Trust which reference the representation
agreenment, or (2) under color of the trustees’ interpretation of
the representation agreenent. Thus, by the terns of the Trust,
in order to assess the propriety of certain disbursenents
recorded in the Trust account, we nust pierce the face of the
docunent to the representati on agreenents incorporated by

reference therein.

a. Scope of Representation

As a prelimnary matter, the parties di sagree over the
proper characterization of |legal services rendered. 1In their
trust account, the trustees segregate these disbursenents to
Hal t zman for | egal fees and expenses into two categories: (1)
paynents made pursuant to the contingent fee agreenent and
12(b) (i) of the Trust for services in the RICO action prior to
its settlement and dismssal; and (2) paynents nade pursuant to
13(i) of the Trust for services rendered, billed on an hourly

basis.' Dardovitch objects to this segregation, arguing that

3 Qur consideration of the settlors’ intent, which “is
the guide primarily to be followed in interpreting the intended
effect of the [trust],” In re Wlters' Estate, 359 Pa. 520, 525,
59 A 2d 147, 149 (1948), does not demand a different concl usion.
The settlors of the Trust also were the litigants in the R CO
action who approved the representati on agreenents referenced in
t he Trust.

“ As a prelimnary matter, we reject defendants’ half-
hearted contention that sone paynents made for services rendered
to the Trust are separabl e because they were rendered by M chae
J. Harrington, Esq., who al so represented defendant Backos in

(continued...)
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coll ection and protection of proceeds fromthe RICO action is
Wi thin the scope of the representation agreenent, and therefore
shoul d be properly included in the cal culus of the contingent fee
pursuant to Y2(b)(ii) of the Trust.

In order to determ ne the scope of MSH&A' s
representation of GESEA, we turn to the documents™ conprising

the representation agreenent itself. Anong other things which

¥(. .. continued)
this suit. The trustees nade no attenpt to separate these
di sbursenents between Harrington and Haltzman in their trust
account, listing disbursenents for |legal fees only to “MSH&A, " or
“Mark S. Haltzman and Associates.” see Trust Account at 1
Mor eover, Harrington shares offices with Haltzman, which perhaps
explains the uncanny simlarity of all of their respective
subm ssions to the Court. \Whatever their true business
relationship, we have little trouble concluding that their
services are not analytically severable here.

> Al t hough def endant Backos testified at |ength
regardi ng her understandi ng of agreenents nade between GESEA and
def endant Haltzrman, we do not accord that aspect of her testinony
much wei ght. W do not question Ms. Backos's |evel of

sophi stication in business affairs -- quite to the contrary, her
testi nony showed her to be an intelligent and very capable
busi nesswoman -- but it is evident fromthese proceedings that in

| egal matters she relied exclusively on Haltzman and his firm
| ndeed, Haltzman’s firmrepresented her even in this litigation.
See supra. Thus, it is perhaps not surprising that Ms. Backos’s
testinmony proceeded in virtual |ockstep to support defendant
Hal t zman’ s various argunents before us.

Furthernore, to the extent that Ms. Backos' s testinony
is derived fromher own understanding -- rather than Haltzman’s
i nfl uence on that understanding of legal natters -- we al so
reject it as self-serving. At the tinme that Ms. Backos entered
into representation agreenments with Haltzman, she was nopst
i nfluenced by the financial pressures which eventually forced her
to file for bankruptcy. See Hrg. Ex. P-25; N T. Dec. 16, 1997,
at 157-167. Accordingly, we find that her construction of these
agreenments arose al nost wholly out of her own individual
financial interests, and inproperly ignored the interests of
GESEA, which she as majority shareholder is required to consider.

13



Hal tzman omtted fromhis contingent fee agreenent w th GESEA,
see infra, is an explicit statenent of the scope of
representation that the fee agreenent enbraces. As a nmatter of
contract law, Haltzman's status as drafter of the docunent

requires that all anbiguities be construed against him All-Pak

Inc. v. Johnson, 694 A 2d 347, 351 n.7 (Pa. Super. 1997)(citing

Gal | agher v. Fidelcor, Inc., 441 Pa. Super. 223, 657 A 2d 31,

alloc. denied, 544 Pa. 675, 678 A 2d 365 (1996)).

Furthernore, in failing explicitly to set forth the
scope of representation in the contingent fee agreenent, Haltzman
al so breached his duty of professional responsibility as set

forth in Pa. R Prof. Conduct 1.5(c), which provides, inter alia,

t hat :

A contingent fee agreenent shall be
in witing and shall state the

met hod by which the fee is to be
determ ned, including the

per cent age or percentages that

shall accrue to the lawer in the
event of settlenent, trial or
appeal , litigation and ot her
expenses to be deducted fromthe
recovery, and whether such expenses
are to be deducted before or after
the contingent fee is cal cul at ed.

ld. (enphasis added). |In addition, although Haltzman stridently
asserts that the agreenent should be construed to have term nated
upon settlenent of the RICO action, he has to date still not

provided GESEA with a witten statenent to that effect required

14



by Rule 1.5(c).' W therefore decline to endorse an
interpretation of the representation agreenent which would pl ace
Hal tzman in further violation of the Pennsylvania Rul es of
Pr of essi onal Conduct.

As stated earlier, we are also m ndful of defendant
Hal tzman’ s status as co-trustee of the Trust. Thus, we nust
exam ne these self-dealing transactions -- wherein Haltzman
passes funds fromhis trustee’s pocket to his attorney’'s pocket -
- for possible breach of fiduciary duty. The test of forbidden
self-dealing is whether the fiduciary had a personal interest in
t he subject transaction of such a substantial nature that it
m ght have affected his judgnent in material connection. |Inre

Downi ng's Estate, 162 Pa. Super. 354, 359, 57 A 2d 710, aff’'d 359

Pa. 534, 59 A 2d 903 (1948)(per curiam(citing 2 Scott on Trusts,

8§ 170.12 at 877; Restatenent (Second) of Trusts, 8§ 170(1) at

comrent h (2d ed. 1959)). “[T]he rule [forbidding self-dealing]
is inflexible, wthout regard to the consideration paid, or the
honesty of intent. Public policy requires this, not only as a
shield to the parties represented, but as a guard agai nst

tenptation on part of the representative.” Chorpenning's Appeal,

32 Pa. 315, 316 (1858). Here, as long as Haltzman’s interests

are fixed by the contingent fee, they align with the interests of

6 “Upon conclusion of a contingent fee matter, the

| awyer shall provide the client with a witten statenent stating
the outcone of the matter and, if there is a recovery, show ng
the remttance to the client and the nethod of its
determnation.” |d.
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the Trust, i.e. both parties equally benefit on collection of the
Trust’s prom ssory notes, and thus his actions as trustee are
uni npeachabl e on this basis. Wre we also to allow himto pay
hi mself on an hourly basis to represent the Trust, Haltzman m ght
be influenced nore by the accunul ati on of hours spent in the
Trust’s service rather than the discipline on those hours that
his self-interest would i npose under the contingent fee
regi nen. *’

Lastly, as a matter of common sense the contingent fee
cannot be read to exclude collection of the settlenent

8

proceeds. ®* W suspect that few | awers would rest with the hope

“In so stating, we need not reach the question of
whet her Haltzman was actually notivated by self-interest in
interpreting the representation as he did. The extent of the
fiduciary's disqualifying interest need not be such as “did
affect his judgnent” but nerely such as “mght affect his
judgnent.” Downing's Estate, 162 Pa. Super. at 360.

We recogni ze that a trustee's conflict of interest may
be excused if it was within the contenplation of the settlor when
she created the Trust. See, e.d., Inre Flagg's Estate, 365 Pa.
82, 88-89, 73 A 2d 411, 414-15 (1950). Here, however, we reject
any such ratification by Ms. Backos -- who speaks for both
settlors in her individual and corporate capacity -- because of
Hal t zman’ s excessive i nfluence on her views. See supra, note 15.

8 Al though MSH&A' s representation agreenment was | ater
amended to allow himto receive the first $150,000 of settlenent
proceeds received, see Trust Account at Ex. B at 5, he retained a
conti ngent fee percentage on funds collected in excess of
$300, 000. See Trust Account at Ex. B, at 5 (January 25, 1994
Amendnent to Representation Agreenent), at Y4 (“In addition to
[ expenses and the priority, MSH&A] will be entitled to receive
thirty . . . percent of the next $1, 700,000 received in the [RI CO
action], whether by settlenment or otherwise.”); id. at 5 (“In
addition to [the amounts set forth in 4], MSH&A shall be
entitled to receive fifteen . . . percent of any anobunt received
in the [RICO action] in excess of $2,000,000, whether by
settlenent or otherwise.”). The anmendnent does not change the

(continued...)
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of 30% of a paper settlenent, but not pronptly seek collection of
the real noney that will turn that paper into cash. |Indeed, the
docunents upon which Haltzman seeks to rely notably confirm our
suspicion, stating that Haltzman is to receive his fees only on

noneys actually “recovered” or “received.” See Trust Account at

Ex. B at 2 (February 12, 1993 Representation Agreenent)(limting
contingency to “30% of any anount recovered”); id. at 5 (January
25, 1994 Amendnent to Representation Agreenent), at 2 (providing
for $150,000 priority “of any recovery received in the [RICO
action]”); id. at 6, at 14 (providing for 30% conti ngency “of the
next $1, 700,000 received in the [RICO action]”); id. at 95
(providing for 15% conti ngency “of any anount received in the
[ RICO action] in excess of $2,000, 000").

Thus, we conclude that the contingent fee
representation agreenent between defendant Haltzman and GESEA
shoul d be construed to cover the collection of the RI CO

n 19

settlenment notes. To permt Haltzman to "doubl e-dip on the

18(...continued)
contingent nature of Haltzman’s fee, but only the order of
paynent. NMoreover, to permt Haltzman drastically to change the
scope of the contingent fee agreenent in md-representati on would
al so be contrary to his duties of professional responsibility.
See Pa. R Prof. Conduct 1.5(c) at coment 2 (stating that a
| awyer shoul d not structure a fee agreenent “whose terns m ght
i nduce the | awyer inproperly to curtail services for the client
or performthemin a way contrary to the client’s interest”).

9 | ndeed, Haltzman may even be "tri pl e-di ppi ng" on
some of the settlement proceeds, thanks to a 25% attorney's fee
assessed on certain |late paynents by the RI CO defendants. See
Defs.' Supp'l Resp. at Ex. A
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collection efforts would be illogical, unethical, and contrary to

the parties’ agreenent.

b. Paynent of Leqgal Fees and Expenses

Havi ng determ ned that all paynments Haltznman recei ved

20

in this action are governed by the contingent fee agreenent, we

wi |l now assess the propriety of disbursenents made for | ega
fees and expenses, which is provided for in the Trust instrunent
at paragraphs 2(b)(i)-(ii):

[AJt such tinme and fromtine to
time as the Trustees shal

determine in their sole discretion
[the Trustees shall] dispose of the
corpus and inconme of the Trust in
accordance with Exhibit B?* as
fol |l ows:

(i) to the paynent of all expenses
incurred by the law firmof Mark S.
Hal t zman and Associ ates in

% pardovitch al so argued that we shoul d consider two
sharehol ders’ agreenents, dated May 14, 1993 and August 31, 1993,
in our interpretation of the representation agreenent between
Hal t zman and GESEA. These docunents, however, are not relevant
to the determination of the contractual relationship between
those two parties. Rather, they are appropriate to eval uating
the directors’ corporate authority in entering into such an
agreenent on behal f of GESEA. As we enphasized supra, note 8 and
acconpanyi ng text, such contentions are nore properly the subject
of a sharehol ders’ derivative action, for which an allegation of
demand or showi ng of futility is required by Pennsylvania | aw.

Moreover, plaintiff’'s argunment in relying on these
agreenments was that the defendant Haltzman’s fees were capped at
30% i ncluding expenses. That provision appears only in the My
14, 1994 sharehol ders’ agreenent, which was superseded by the
August 31, 1994 sharehol ders’ agreenent and therefore appears to
be without |egal effect.

L Al though the instrument references “Exhibit B,” no
such exhi bit was appended to any copy of the Trust submtted to
us by the either party.
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connection with the prosecution of
the [ RICO action],

(i1) to the paynent of all |egal
fees in strict accordance with the
engagenent agreenent entered into
that provides for the paynent to
Mark S. Haltzman and Associ ates of
the first $150,000 received, the
second $150, 000 shall be all ocated
to the Trust and thereafter, thirty
percent (30% of all proceeds
comng into the Trust by virtue of
the Prom ssory Notes listed on

19



Schedul e A?? shall be paid to Mark
S. Haltzman and Associ at es

provi ded, however, that this anmount
shal | not exceed, including the
$150, 000, the sum of $352,201[.]

Trust Account at Ex. A

As to the paynent of |egal expenses, the trustees are
aut horized to reinburse themin full, whether they occur in
connection with the RICO action or wth adm nistration of the
Trust. See id. at f2(b); i1d. at Y3(i)(providing that the
trustees may “pay the ordinary and necessary expenses of
adm ni stration”). The trustees produced sufficient docunentation
of these Trust disbursenents, including item zed | egal bills,
checks witten on account of the Trust, and extensive testinony
at the hearing by both trustees, and thus we find that they are
al | owabl e. *°

Second in priority of Trust disbursenents is the
paynment of legal fees. |In addition to being governed by the
directions provided in f2(ii) of the Trust, the parties agreed at
the hearing that the $150,000 priority paynent to MSH&A provi ded
t hereunder includes non-retainer paynents nmade to Skadden, Arps,
Sl ate, Meagher, and Flom as well as paynents made fromthe pre-

Trust “First Pasco Bank Settlenent.” Thus, having received

# Again, we note that though the Trust instrunent
references “Schedule A, " neither party included such a schedul e
in their Trust subm ssions.

B |In particular, those expense-rel ated di sbursenents
al | owabl e here are $3,338.05 to Catherine Backos, and $2, 254. 46
to MSH&A for “Trust Litigation” unrelated to the R CO settl enent.
See Trust Account at 1.
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$145, 848. 97 toward that $150,000 prior to the Trust’s creation,
MSH&A was entitled to the next $4,151.03 the Trust received. See

Trust Account at 2; id. at Ex. A at 8 Defs.’ Resp. Exceptions at

Ex. 1 at 3. After that, the next $150,000 of settlenment proceeds
shoul d have been paid to next-in-line beneficiaries, wth MSH&A
resum ng participation through its 30% fee contingency -- up to
an additional $202,201 -- on all funds received thereafter. *
See 2(b)(ii). Gven that $199,418.22 has through the date of

hearing been received by the Trust, see Trust Account at 1, the

amount to date which should have been properly paid to MSH&A was:

ltem Char ge Res

Total Recei ved: $199, 418. 22

Less Y2(b) (i) Expenses: $ 5,592.51 $193, 825. 71

Less Y2(b)(ii)MSH&A Priority: $ 4,151.03 $189, 674. 68

Less f2(b)(ii)Trust Priority:? $150, 000 $ 39,674.68

12(b) (ii)Contingent Fee: $39, 674. 68 x 30% = $11, 902. 40
Total due MSH&A to date: $11,902.40 + $4,151.03 = $16, 053. 43
This order of paynent was not followed. |nstead, MSH&A

received a total of $62,799.17 in Trust di sbursenents, an excess

% In this regard, we note that the Arended
Represent ati on Agreenent and the Trust provision appear
i napposite. Here, however, we are concerned only with the scope
of the trustees’ duties, which are dictated by the Trust
Agreenment, and aut horize paynment to MSH&A up to $352,201. W
| eave for another day the resolution of any conflict between the
Trust instrunent and the fee agreenent.

® As we read the instrunent, the $150, 000 Trust
priority should be disbursed to the f2(b)(iii) creditors, i.e.
“Lynn and Conni e Hanaway, Craig Howe, and Charl ene Chaffee
but only to the extent such person has executed an agreenent
granting to such party an assignnment of proceeds fromthe
Prom ssory Notes,” id., and then to f2(b)(iv) “Goup 3 creditors
on Schedule B on a pro rata basis.” [d.

21



we suspect is largely due to Haltzman’s clai mthat “Trust
litigation” fees were not included in the contingent fee
representati on agreenent and correl ative Trust provision. Thus,
we will surcharge?® defendant co-trustee Mark Hal t zman, who

recei ved these paynents on behalf of MSH&A, for the difference
bet ween these two anmounts (m nus reinbursenent for expenses), or

$43,407.69, and this surcharge shall be paid to the Trust.

C. Attorney’'s Fees for Failure to Account

Dardovitch al so noves for surcharge of the trustees or,
in the alternative, indemification fromthe Trust for attorney’s

fees incurred in this action. See Pl.’'s Exceptions and

hj ections at 99 55-59.

W agree that plaintiff is entitled to attorney’s fees
for pressing this litigation. Backos and Haltzman spent the

better part of this long, acrinonious litigation resisting

% Surcharge is the penalty inposed for failure of a
trustee to exercise common prudence, skill and caution in the
performance of his fiduciary duties, and is inposed to conpensate
beneficiaries for the | oss caused by the fiduciary' s want of
care. Estate of Munro v. Commonwealth Nat’'|l Bank, 373 Pa. Super.
448, 452, 541 A . 2d 756, 758 (1988), alloc. denied, 520 Pa. 607,
553 A 2d 969 (1989) (citing Estate of Stephenson, 469 Pa. 128,
138, 364 A 2d 1301, 1306 (1976)). The standard of care inposed
upon a trustee is that which a man of ordi nary prudence woul d
practice in the care of his own estate. |In re Estate of MRea,
475 Pa. 383, 387, 380 A.2d 773, 775 (1977). One seeking to
i npose a surcharge has the burden of proving that the fiduciary
failed to neet the duty of care owed to the estate. In re Bard's
Estate, 339 Pa. 433, 437, 13 A 2d 711, 713 (1940); In re Estate
of Dobson, 490 Pa. 476, 417 A . 2d 138 (1980). The purpose of
surcharge, however, “is reinbursenment for | osses, not punishnent
of the fiduciary guilty of nonfeasance.” |In re Francis Edward
MG Ilick Foundation, 406 Pa. Super. 249, 266, 594 A 2d 322, 331
(1991), rev'd on other grounds, 642 A 2d 467 (1994).
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Dardovitch's demand to provi de an account or even a copy of the
Trust instrunent, insisting fromthe beginning that he was not a
beneficiary of the Trust. See, e.qg., Hrg. Ex. P-18 (“Pl ease be
advi sed that N ck Dardovitch is not a beneficiary of the Trust
Agreenent, as the beneficiaries of the Trust are [ GESEA] and

Cat herine Backos. Accordingly, even if the information you
requested in your letter was appropriate (which it is not), he is
not entitled to an accounting.”). Mreover, to this day the
trustees continue to deny that plaintiff is entitled to an
accounting -- though, notably, they have retreated to cl ai mng
that he is an “incidental beneficiary” -- despite our O der of
Cctober 10, 1997, in which we stated that “[i]t would be hard to
i magine a clearer exanple” of a trust beneficiary than one in
plaintiff's position. 1d. at fl.% 1In light of the fact that
Hal tzman is hinself a practicing attorney, and we have, as a
result of the account, uncovered significant instances of his

i nproper self-dealing, the trustees’ failure to recogni ze basic
principles of trust lawis a breach of fiduciary duty that can
only have resulted frombad faith or, at a mninmm gross
negligence. Thus, we find that the trustees’ refusal to provide

an account to Dardovitch alone is sufficient grounds to surcharge

*" Indeed, we noted in that Order that the
“di sbur senent schedul e” incorporated into the Trust |isted
Dardovitch as receiving disbursenments fromthe Trust of
$104,995.97. See Trust Account at Ex. A at 8. W further note
that Dardovitch shared equal priority with Ms. Backos, who are
both listed for distribution as Goup 3 clainmants under the sane
Trust provisions. |d.
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themwith attorney’s fees and costs for this account. See In re

Lew s’ Estate, 349 Pa. 455, 462, 37 A 2d 559, 563 (1944); In re

Estate of Vaughn, 315 Pa. Super. 354, 361, 461 A 2d 1318, 1321

(1983); Tonuci v. Lennon, 186 Pa. Super. 522, 524, 142 A 2d 745,

746 (1958).

We hasten to add, however, that we do not find both
trustees equally liable. Haltzman has contrived to becone the
dom nant influence in the Trust’s dealings wth Dardovitch, both
before and after the filing of this action. See supra notes 13,
14. Throughout that tinme, he has maintai ned an arrogant and
cavalier attitude towards his duties as trustee, alternately
stonewal ling and threatening plaintiff, a beneficiary of the
Trust, at every turn. Exenplary of his conduct and tone is a
letter witten to plaintiff’s counsel shortly before the
institution of this suit, which warns that

to the extent that your office
decides to bring litigation which
woul d be i nproper based upon the
fact that M. Dardovitch is not a
beneficiary of the Trust, the Trust
will seek to hold your firm as
well as M. Dardovitch, liable for
all of its costs and expenses and
w || seek damages for nmalicious
prosecution and abuse of process.
Your letter is apparently a
continuation of M. Dardovitch’s
past guerilla tactics in attenpting
to extort noney to which he was not
entitled.

Hrg. Ex. P-18.
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VWil e Ms. Backos’'s conduct as co-trustee? may have
resulted from excusabl e negligence -- and inproperly influenced
| egal advice -- Haltzman’s conduct is not simlarly pardonable.
Thus, we wi || surcharge defendant co-trustee Haltzman for the

full anmount of Dardovitch’'s attorney's fees and costs. ?

D. Wongful Use of GCivil
Pr oceedi ngs and Abuse of Process

Dardovitch al so argues that the counterclains filed by

the defendants in this action support a statutory clai m of

30

wrongful use of civil proceedings. See Pl.’s Qnjections and

2 “|t is the general rule that '[a] trustee is not
liable to the beneficiaries for a breach of trust conmtted by a
co-trustee'.” Herr v. United States Cas. Co., 347 Pa. 148, 150,

31 A 2d 533, 534 (Pa. 1943)(quoting Restatenent (Second) of
Trusts, 8 224(1) (2d ed. 1959)); see also In re Clabby's Estate,
338 Pa. 305, 310, 12 A . 2d 71 (1940). A co-trustee will be held
responsi bl e, however, if she “inproperly del egates the

adm ni stration of the trust to [her] co-trustee; or . . . by
[her] failure to exercise reasonable care in the adm nistration
of the trust . . . [enables her] co-trustee to commt a breach of
trust.” Herr, 347 Pa. at 150 (citing Restatenent at 8§ 224(2)(b),

(d)). Wiile there is anple evidence of Ms. Backos’ s negl ect as
trustee which m ght be construed to support such a claim for the
reasons stated supra note 15 we think that her co-trustee’s

mal f easance shoul d not be inputed to Ms. Backos.

2 In addition, we rely on Fed. R Cv. P. 54(d)(2),
whi ch grants courts broad discretion in awardi ng costs and
attorney’s fees when a defendant acts “in bad faith, vexatiously,
wantonly, or for oppressive reasons.” Alyeska Pipeline Serv. Co.
v. Wlderness Soc'y, 421 U S. 240, 258, 95 S.C. 1612, 1622
(1975)(quoting E.D. Rich Co., Inc. v. United States for the Use
of Indus. Lunber Co., Inc., 417 U. S 116, 129, 94 S. C. 2157,
2165 (1974); cf. 42 Pa. Cons. Stat. 8§ 2503 (allow ng attorney’s
fees and costs under simlar circunstances).

% plaintiff also clainmed comon | aw abuse of process,
but provided no argunent or case law in support thereof. W
therefore reject that claimon its face.
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Exceptions at |1 60-72. 42 Pa. Cons. Stat. 8§ 8351 (West 1982)

sets forth the elenents required for this cause of action

(a) Elenents of action.-- A person
who takes part in the procurenent,
initiation or continuation of civil
proceedi ngs agai nst another is
subject to liability to the other
for wongful use of civil

pr oceedi ngs:

(1) He acts in a grossly
negl i gent manner or w thout
probabl e cause and primarily for a
pur pose ot her than that of securing
t he proper discovery, joinder of
parties or adjudication of the
claimin which the proceedings are
based; and

(2) The proceedi ngs have
termnated in favor of the person
agai nst whom t hey are brought.

Id. The burden of proof for this claimis prescribed by 42 Pa.
Cons. Stat. 8§ 8354 (West 1982), which provides:

In an action brought pursuant to
this subchapter the plaintiff has
t he burden of proving, when the
issue is properly raised, that:

(1) The defendant has procured,
initiated or continued the civil
proceedi ngs agai nst hi m

(2) The proceedi ngs were term nated
in his favor.

(3) The defendant did not have
probabl e cause for his action.

(4) The primary purpose for which
t he proceedi ngs were brought was
not that of securing the proper

di scovery, joinder of parties or
adj udi cation of the claimon which
t he proceedi ngs were based.

(5) The plaintiff has suffered
damages as set forth in section
8353 (relating to damages).
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Id. We disnmssed the countercl ai ne of defendants Backos and
CGESEA agai nst plaintiff by Oder of March 27, 1997, * and the
countercl ains of defendant Haltzman by Order of August 12, 1997.
Thus, Dardovitch has satisfied elenments one and two of the claim
The third el enment of |ack of probable cause is also

easily resolved. In dismssing defendants’ counterclains, *

we
found themto be conpletely neritless. See Qur Order of August
12, 1997 at ff (“[I]t is clear that nowhere in his answer or in
his response to plaintiff’'s notion to dismss the counterclains
does [Haltzman] aver that the plaintiff is using | egal process to
seek anything other than the relief the plaintiff requests in his
complaint . . . .").
That flaw, however, is to be distinguished fromthe

fourth requirenment of 8§ 8354, which requires not only |ack of

probabl e cause but malicious ulterior notive. See M-Lor, Inc.

v. Di Pentino, 439 Pa. Super. 636, 639-40 654 A 2d 1156, 1157-58

(1995); Ludnmer v. Nernberg, 433 Pa. Super. 316, 323, 640 A 2d

1 By Order of August 5, 1997, we anmended our Order of
March 27, 1997 to dism ss wthout prejudice the counterclains of
def endants Backos and GESEA. See id. at 2. A dism ssal without
prej udi ce, however, still nmay constitute favorable term nation
under 42 Pa. Cons. Stat. 8§ 8351. See Robinson v. Robinson, 362
Pa. Super. 568, 525 A 2d 367 (1987), appeal dism ssed 518 Pa. 63,
540 A 2d 529 (1988); Morris v. Scardelletti, Gv. A No. 94-3557,
1994 WL 675461 at *9 (E.D. Pa. Nov. 23, 1994).

32 Al t hough we disnissed the counterclains of
def endants GESEA and Backos by separate Order for failure to
respond to plaintiff’s notion to dismss, all of the defendants
set forth verbatimidentical counterclains. Thus, our analysis
of the nmerit of Haltzman’s counterclains applies equally to those
of the other two defendants.
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939, 942 (1994). A showi ng of actual malice, however, is not

requi red under the statute. Catania v. Hanover Ins. Co., 389 Pa.

Super. 144, 151-51, 566 A. 2d 885, 888-89 (1989).

Al t hough there is no shortage of blood in the waters of
this litigation, we do not find that the counterclains of which
Dar dovi tch conpl ai ns were unanbi guously rooted in malicious
ulterior notive. This is particularly true in light of the
Pennsyl vani a Superior Court’s adnonition that “[a]n action for
the wongful use of a counterclai mdemands that courts exam ne
such clains closely, |est a defendant be punished for nothing
nore than defending hinmself or herself against a claimnmde by

another.” M-Lor, Inc. v. DiPentino, 439 Pa. Super. 636, 640

654 A 2d 1156, 1158 (1995). Furthernore, although a show ng of
actual malice is not required under 8§ 8354, we have already
granted plaintiff full attorney’'s fees and costs for that portion
of the litigation. Although we are enpowered to award punitive
damages for this claim see 42 Pa. Cons. Stat. 8§ 8353(6), we do
not find that defendants’ conduct quite neets this nore stringent

st andar d. 3

% The Pennsyl vani a Suprene Court has adopt ed
the Restatenent’s view regarding the inposition of punitive
damages. See Rizzo v. Haines, 520 Pa. 484, 507, 555 A 2d 58, 69
(1989); Feld v. Merriam 506 Pa. 383, 485 A 2d 742 (1984);
Chanbers v. Mntgonery, 411 Pa. 339, 192 A 2d 355 (1963). Section
908(2) of the Restatenment (Second) of Torts provides that:
"Punitive damages may be awarded for conduct that is outrageous,
because of the defendant's evil notive or his reckless
indifference to the rights of others.” I1d.

Qur Court of Appeals noted that Pennsylvania has
adopted a very strict interpretation of "reckless indifference to

(continued...)

28



E. Prospective Relief

We find that the trustees’ hearing testinony regarding
prospective execution of the Trust -- when adjusted to disburse
funds which we have herein restored -- properly reflects the
Trust’s terms and intent.* Thus, we find it unnecessary to

reach sua sponte the question of further relief. See, e.qg., 42

Pa. Cons. Stat. 8 7121 (court renoval of trustee).

We caution defendants, however, that courts wll not
tolerate the trustees’ wilful evasion of their fiduciary
obl i gations by hugger-nugger self-dealing, arbitrary and
capricious enactnent of the Trust’'s terns, see, e.qg., Cctober 10,
1997 Order at 1q, and preferential treatnent of beneficiaries.

See Estate of Pew, 440 Pa. Super. 195, 655 A 2d 521 (1994). The

$(...continued)
the rights of others.” Burke v. Maasen, 904 F.2d 178, 181 (3d
Cr. 1990). In Pennsylvania, punitive damages nust be based on
conduct which is malicious, wanton, reckless, willful, or
oppressive. Rizzo, 555 A 2d at 69; Feld, 485 A 2d at 747-48;
Chanbers, 192 A 2d at 358. Negligence, even gross negligence,
wi Il not sustain an award of punitive danmages. Smth v. Celotex
Corp., 387 Pa. Super. 340, 564 A 2d 209, 211 (1989).

% In so doing, we specifically reject any avernent by
defendants that the Trust is insolvent or unable to pursue the

clains inits res. It is well-settled that one of Haltzman's
duties as trustee is to pursue clainms of the Trust. See
Rest at enent (Second) of Trusts § 177 (2d ed. 1959). In that

capacity, the GESEA Trust instrunent explicitly forbids himfrom
recei ving conpensation. See Trust Account at Ex. A at 19. That
duty is all the nore conspicuous here, where the Trust’s sole
assets are uncoll ected notes. Furthernore, the paynent of “al
necessary expenses incident to the admnistration of the Trust or
the collection of the Trust Property assets” is accorded priority
over all other disbursenments. See Trust Account at Ex. A at
12(b). Thus, the trustees cannot in their discretion nmake

di sbursenents of Trust funds without first ensuring that the
Trust’s collection activities remai ned adequately funded.
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office of a trustee demands far nore than that, and it is our
role to see that those requirenents are fulfilled. 1In this
respect, no one has inproved on the words of then-Chief Judge

Cardozo seventy years ago in Meinhard v. Salnon, 249 N. Y. 458,

463, 164 N E. 545, 546 (Ct. App. 1928):

A trustee is held to sonething
stricter than the norals of the
mar ket place. Not honesty al one,
but the punctilio of an honor the
nost sensitive, is then the
standard of behavior. As to this
there has devel oped a tradition
that is unbending and inveterate.
Unconprom sing rigidity has been
the attitude of courts of equity
when petitioned to underm ne the
rul e of undivided [oyalty by the
di sintegrating erosion of
particul ar exceptions. Only thus
has the | evel of conduct for
fiduciaries been kept at a | evel
hi gher than that trodden by the

cromd. It will not consciously be
| onered by any judgnent of this
court.

Id. (internal quotations omtted). To that end, and having
clarified the fiduciary standard to which the trustees nust
adhere, we have al so in our acconpanyi ng Order and Decree taken
steps to mnimze any further tenptation on the trustees’ part

i nperm ssibly to sel f-deal
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