IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOLSON : CIVIL ACTI ON
V.

MOUNT Al RY LCDGE, | NC ; NO. 96-5381

MEMORANDUM

WALDVAN, J. Decenber 29, 1997

| . | nt r oducti on

This is a personal injury action. Subject matter
jurisdiction is predicated on diversity of citizenship.
Plaintiff is a citizen of New Jersey. Defendant owns and
operates a roller skating rink in M. Pocono, Pennsylvani a.
Plaintiff alleges that he was injured while skating at
defendant’s rink when a wheel on a skate he had | eased from
def endant becane | oose.

This case was initiated by plaintiff in a state court
in Monnouth County, New Jersey fromwhich it was then renoved to
a federal court in the District of New Jersey. Sonetine after
renovi ng the case, defendant noved to dism ss the action
apparently for lack or personal jurisdiction or venue.
Thereafter the federal court in New Jersey, apparently pursuant
to 28 U.S.C. 8§ 1406(a), ordered that the case be transferred to
the Mddle District of Pennsylvania. Thereafter, the court in
the Mddle District entered an order transferring the case to
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this district.

Presently before the court is defendant’s Mdtion for
Summary Judgnent .

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law” Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case under applicable |aw
are “material.” Anderson, 477 U.S. at 248. Al reasonable
inferences fromthe record nust be drawn in favor of the
non-novant. |d. at 256. Although the novant has the initial
burden of denonstrating the absence of genuine issues of materi al
fact, the non-novant nust then establish the existence of each

el enrent on which it bears the burden of proof. J.F. Feeser, Inc.

V. Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990),

cert. denied, 499 U S. 921 (1991) (citing Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986)).
I11. FEACTS

Viewing the record in a light nost favorable to



plaintiff, the pertinent facts are as follow.

On Cctober 31, 1995, plaintiff went roller skating at
the Mount Airy Lodge in the Poconos near Scranton, Pennsylvani a,
using roller skates rented from Mount Airy Lodge. After
plaintiff had skated for a short tinme, the right rear wheel on
his right roller skate suddenly cane | oose causing himto fal
and suffer injuries.

Before plaintiff began skating, he signed a docunent
whi ch provided, in pertinent part:

Mount Airy Lodge Resorts

ACKNOWLEDGVENT OF RI SKS, ASSUMPTI ON OF RI SKS AND
RESPONSI Bl LI TY AND RELEASE OF LI ABILITY

ACTI VI TY: Skati ng

| am aware that certain foreseeabl e and unforeseeabl e
events can pose a dangerous risk to ny safety; that
certain risks associated with this activity including
but not limted to collision, falls, equipnent failure,
and operator error can result in personal injury and
accidents; . . . and that | should ask about other
potenti al hazards and recommended precautions and
procedur es.

EXPRESS ASSUMPTI ON OF RI SK AND RESPONSI BI LI TY: In
recognition of the inherent risks of the activity which

Il . . . wll engage in, | confirmthat | am.
physically and nentally capable of participating in the
activity and using the equipnent. | . . . participate
willingly and voluntarily. | assunme ful

responsibility for personal injury, accidents or
ill nesses (including death), and any rel ated expenses.

| assune the risk(s) of personal injury, accidents

and/or illnesses, including but not limted to sprains,
torn muscles and/or liganments; fractured or broken
bones; . . . eye damage; cuts, wounds, scrapes,
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abrasi ons, and/or contusions; dehydration, oxygen
shortage (anoxi a), and/or exposure; head, neck, and/or

spinal injuries; . . . shock, paralysis, drowning,
and/ or death; and acknow edge that if, during the
activity, I . . . experience fatigue, chill and/or
di zziness, nmy . . . reaction time may be di m ni shed and

the risk of an accident, increased.

RELEASE: In consideration of services or property
provided, I, for nmyself . . . and heirs, personal
representatives or assigns, do hereby rel ease: MOUNT
AIRY LODGE, INC, its principals, directors, officers,
agents, enployees and vol unteers, and each and every

| and owner, rmunicipal and/or governnmental agency upon
whose property an activity is conducted, from al
[iability and waive any claimfor damage arising from
any cause what soever (except that which is the result
of gross negligence).

| HAVE READ AND UNDERSTOOD THE FOREGO NG ACKNOW.EDGVENT
OF RI SK, ASSUMPTI ON OF RI SK AND RESPONSI BI LI TY, AND

RELEASE OF LI ABILITY, | UNDERSTAND THAT BY SIGNING THI S
DOCUMENT | MAY BE WAI VI NG VALUABLE LEGAL RI GHTS.

[ signed] Gary Ni chol son

Approxi mately fifteen nonths after the accident,
plaintiff’s expert inspected the skates plaintiff had worn and
found themto be in poor condition.? According to the expert,
the skates were at |l east twenty years old, all eight wheels were
worn, the right boot was ripped, the right rear wheel on the
right skate had lost all of its ball bearings and the nut which
secured them could be renoved by hand w thout a wench.

I'V. DI SCUSS| ON

! The skates were in defendant’s possession during the
fifteen nonth interval and there is no evidence that they had
since been used or that their condition was altered.
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Def endant noves for summary judgnment on the basis of
t he excul patory clause in the rel ease signed by plaintiff.
Def endant clains that the | anguage of the release shields it from
all liability resulting fromplaintiff’'s fall

Under Pennsyl vania | aw,? an excul patory agreenent is
valid and enforceable when: the contract does not contravene any
policy of the law, the contract is an agreenent between
individuals relating to their private affairs; and, each party
was a free bargaining agent, not sinply one drawn into an
adhesi on contract. The agreenent nust be construed strictly and
agai nst the party asserting it, and it nust spell out the intent

of the parties with the utnost particularity. See Enpl oyers

Li ab. Assurance Corp. v. Geenville Bus. Men's Ass’'n, 224 A. 2d

620, 622-23 (Pa. 1966); Kotovsky v. Ski Liberty Operating Corp.

603 A 2d 663, 665 (Pa. Super. C. 1992), appeal denied,

609 A 2d 168 (Pa. 1992); Zinmmer v. Mtchell and Ness, 385 A 2d

437, 439 (Pa. Super. Ct. 1979), aff’'d, 416 A 2d 1010 (Pa. 1980);

see also Schillachi v. Flying Dutchman Mtorcycle Cub., 751 F

Supp. 1169, 1172-73 (E.D. Pa. 1990); Winer v. M. Ary lLodge,

719 F. Supp. 342, 345 (M D. Pa. 1989).
Wi | e exclusionary clauses are construed strictly

agai nst the party who seeks to avoid liability, the court “nust

2 The parties agree that Pennsylvania | aw governs the
substantive issues in this case.



use common sense in interpreting the agreenent.” Winer 719 F

Supp. at 345; see Zimer 385 A 2d at 439.

Plaintiff first contends that the release is not
intended to protect defendant from acts of gross negligence and
an i ssue of fact remains as to whet her defendant was grossly
negligent. Plaintiff next asserts that defendant’s negligence
pre-dated the agreenent and therefore cannot be wai ved by the
release. Plaintiff finally clainms that the rel ease should not be
enforced because he was in an unfair bargai ning positions.

Plaintiff’s second and third contentions can be quickly
di sm ssed.

Any negligence by defendant for failing to maintain or
i nspect the roller skates occurred sinultaneously with
plaintiff’s signing of the rental agreenent and acceptance of the

skates. See Zimmer, 385 A 2d at 440 (holding ski rental shop

released fromliability because any negligence in renting
equi pnent to plaintiff without first testing and fitting ski
bi ndi ngs “occurred simultaneously with plaintiff’s acceptance of

the rental agreenent and receipt”). See also Gbac v. Reading

Fair Co, 521 F. Supp. 1351, 1356 (WD. Pa. 1981)(racetrack
released fromliability for failing to install warning lights on
the track because “any breach of a duty owed to the plaintiff
occurred when the plaintiff and the defendants executed the

contract”), aff’'d, 688 F.2d 215 (3d Cir. 1982).



Because plaintiff decided to roller skate as a
recreational activity while on vacation and there is no evidence
t hat he was under any conpul sion to do so, he cannot conplain
that he was in an unfair bargaining position when he signed the

excul patory agreenent. See, Schillachi, 751 F. Supp. at 1172-73

(plaintiff who signed rel ease before participating in ATV race

was a free bargai ning agent because the activity did not involve
a necessity of life, plaintiff could have engaged in the activity
at other locations and there was no evidence that plaintiff tried

to negotiate the terns of the agreenent); WIlson v. Anerican

Honda Motor Co., 693 F. Supp. 228, 230 (MD. Pa. 1988)(plaintiff

who signed rel ease was free bargai ni ng agent as he was under no

conpul sion to engage in ATV riding); Gbac, 521 F. Supp. at 1355
(driver who signed rel ease was free bargai ni ng agent because he

participated in the autonobile race as a formof recreation, his
l'ivelihood did not depend on racing and he was under no ot her

conpul sion to race); Valeo v. Pocono Int’l Raceway, Inc., 500

A 2d 492, 493 (Pa. Super. C. 1985)(driver who signed rel ease was
free to participate or not because he was under no econom c or
ot her conpul sion to engage i n autonobile racing).

Plaintiff agreed to rel ease defendant “from al
l[iability and wai ve any claimfor damage arising fromany cause
what soever (except that which is the result of gross

negligence).” The express | anguage of the agreenment reserves



plaintiff’s right to assert a cl ai magai nst defendant for any
conduct that anpunts to gross negligence.?

G oss negligence is generally said to be “a want of
even scant care, but sonething less than intentional indifference

to consequences of acts.” See Fidelity Leasing Corp. v. Dun &

Bradstreet, Inc., 494 F. Supp. 786, 790 (E.D. Pa. 1980). As the

court in Douglas W Randall, Inc. v. AFA Protective Servs., Inc.

charged the jury:

gross negligence differs fromordi nary negligence only
in degree. It is materially greater than ordinary
negl i gence, and consists of the absence of even slight
care. You recall that | told you what ordinary care
meant. G oss negligence is an extrene departure from

8 Def endant argues that degrees of negligence do not
exi st under Pennsylvania comon |aw. There is some support for
this position. See Ferrick Excavating v. Singer Trucking, 484
A . 2d 744, 749 (Pa. 1984)(agreeing with West Penn Admin., Inc. v.
Union Nat’'l Bank of Pittsburgh, 335 A 2d 725, 735 n. 19 (Pa.
Super. C. 1974), that there are “no degrees of negligence in
Pennsyl vani a”); see also Matthews v. Shoenaker, 1988 W. 167262,
*3 (MD. Pa. Dec. 23, 1988)(“the distinction . . . between
negl i gence and gross negligence is questionable”). But see, Hone
|ndern. Co. v. National Guardian Sec. Servs., 1995 W. 298233, *4
(E.D. Pa. May 11, 1995)(recognizing that there are nunmerous post-
Ferrick opinions by Pennsylvania state and federal courts
recogni zi ng gross negligence under Pennsylvania |aw); Stark Co.
v. National Guardian Sec. Servs., 1990 W 112110, *2 (E.D. Pa.
Aug. 3, 1990)(“The liability limtation clause applies to
“negligent” acts of [defendant’ s] enployees. |1t does not
specifically apply to acts of gross negligence.”); Stevens v.
Ireland Hotels, Inc., 1986 W. 21331, *3 (MD. Pa. Feb. 10,

1986) (“it woul d appear that, in Pennsylvania, all degrees of
negl i gence may be the subject of a valid disclainmer”).

In any event, it does not follow that the rel ease may be
read to preclude liability for any type or degree of negligence
as def endant suggests. The parties expressly agreed to exclude
fromthe limtation of liability “gross negligence,” a term which
has been neani ngfully defined by Pennsylvania courts.
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ordinary care. Goss negligence has been defined as
performng or failing to performa duty in reckless
di sregard of the consequences.

Douglas W Randall, Inc. v. AFA Protective Servs., Inc., 516 F

Supp. 1122, 1126 (E.D. Pa. 1981), aff’'d, 688 F.2d 820 (3d Gir.

1982). See also Newark Ins. Co. v. ADT. Sec. Sys., Inc., 1997 W

539752, *6 (E.D. Pa. Aug. 5, 1997).
Cenerally “the issue of whether a given set of facts
satisfies the definition of gross negligence is a question of

fact to be determned by a jury.” Albright v. Abington Menil

Hosp., 696 A.2d 1159, 1164-65 (Pa. 1997) (discussing “gross
negl i gence” under 50 P.S. § 7114(a)); Stark Co., 1990 W. 112110,
*3 (generally whether “defendant’s actions denonstrate the | ack
of care required of gross negligence is a question for the
jury”). The court may decide the issue as a matter of |law only
when the “conduct in question falls short of gross negligence,
the case is entirely free fromdoubt, and no reasonable jury
could find gross negligence.” Al bright, 696 A 2d at 1165.

Al t hough rather thin, plaintiff presents evidence from
which a jury mght reasonably infer gross negligence. |f the
testinony of plaintiff’s expert is credited, a jury mght find
that even by the exercise of slight care defendant woul d have
di scovered a | oose wheel and rectified it or renoved the skate
fromits rental stock

V. CONCLUSI ON

The excul patory agreenent clearly limts plaintiff’s

claimto one of gross negligence. Because plaintiff nay be able
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to show that defendant failed to exercise even slight care and
t hat such gross negligence proxi mately caused his injury,
defendant’s notion will be denied.

An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOL SON : ClVIL ACTI ON
V.
MOUNT Al RY LODGE, | NC. ; NO. 97-1296
ORDER
AND NOW this day of Decenber, 1997, upon

consi deration of defendant’'s Mtion for Sunmary Judgnent and
plaintiff’'s response thereto, consistent with the acconpanying

menorandum | T IS HEREBY ORDERED that said Mtion is DEN ED.

BY THE COURT:

JAY C. WALDMAN, J.



