IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH JAMAR JACOBS : ClVIL ACTI ON

V.

G TY OF WEST CHESTER, :
et al. : NO. 97-CV-3409

VEMORANDUM ORDER

Presently before the court is the Mtion of defendants
Bor ough of West Chester, Borough of Wst Chester Police
Department, Police Chief John Green, Oficer Collins, Oficer
James Moorehead, Lt. Johnson and O ficer Mchael Euler's to
Strike Plaintiff’s Answers to First Set of Conbi ned Requests for
Adm ssion, Interrogatories and Requests for Production of
Docunent s.
Def endants served plaintiff with requests for
adm ssions on July 31, 1997. The follow ng statenments were
i ncl uded in defendants’ request for adm ssions:
1. Plaintiff was in possession of crack cocaine at the
corner of Market and Matl ock Streets in West Chester,
Pa. On Decenber 18, 1996;
2. Plaintiff sold crack cocai ne on Decenber 18, 1996;
3./4. Plaintiff attenpted to, and did, in fact,
swal | ow a package of crack cocai ne when def endant
police officers approached hi mon Decenber 18, 1996.
Plaintiff did not respond to defendants’ request during
the 30 days all owed under Fed. R Cv. P. 36. By letter of
Sept enber 18, 1997 defense counsel inquired if plaintiff would

voluntarily dismss this action and also infornmed himthat the



requests for adm ssions would be deened adm tted pursuant to Fed.
R Cv. P. 36(b).

On Qctober 14, 1997 plaintiffs responded to defendants’

request for adm ssions as foll ows:
| was not in possession of drugs. Hospital record from
Chester County Hospital shows there was (sic) no
foreign bodies in ny stomach. Drug tests were
negative. | did not swallow any drugs. | expect to
call Henry Young who will testify that | was standing
with himin front of the Elks Club just prior to ny
arrest and that | was not involved in any illegal
activity.

This was 45 days after plaintiff’s response was due.
Plaintiff never sought an extension of tinme to respond the
requests.

Plaintiff asserts and defendants do not deny that by
letter of August 7, 1997 plaintiff’s counsel inforned defense
counsel that in light of information provided in the statenents
of defense witnesses, plaintiff’s counsel would review the issue
of dism ssing the case with plaintiff. This required, in part,
an investigation of the information suggested by the requests for
adm ssions. Plaintiff asserts that the non-cooperation of a M.
Hol I i ngsworth, presumably a potential defense w tness,
contributed to the delay in responding to the request for
adm ssi ons.

Rul e 36(b) enphasizes the “inportance of having an
action resolved on the nerits, while at the sane tinme assuring

each party that justified reliance on an adm ssion in preparation

for trial wll not prejudice him " Coca-Cola Bottling Co. v. The
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Coca-Cola Co., 123 F.R D. 97, 103 (D. Del. 1988)(quoting 1970

Amendnent’ s Advisory Conmittee Notes for Rule 36). Defendants
have not argued or shown that they have suffered any materia
prejudice as a result of the belated filing of plaintiff’s
response. Defendants did not file any dispositive notions or

inalterably commt thenselves to a trial strategy in reliance on

t he unanswer ed requests. See, e.g., BM. G oup, Inc. v. US.

Pizza, Inc., 1992 W. 101636 at *1 (E.D. Pa. May 5,

1992) (plaintiff’s responses to requests for adm ssions not
stricken though served over two nonths | ate where defendants did
not suffer significant prejudice).

ACCORDI NAY, this day of January, 1998, IT IS
HEREBY ORDERED t hat said defendants’ Mtion to Strike (Doc. #10)
i s DENI ED.

BY THE COURT:

JAY C. WALDMAN, J.



