IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES E. TOLAN, Individually . CIVIL ACTI ON
and as Executor of the Estate :

of Kenneth G Tol an, deceased

and on behal f of all heirs,

survivors and beneficiaries of :

the Estate of Kenneth G Tol an : NO. 97-Cv-0213

VS.

UNI TED STATES OF AMERI CA and
BETH A. FI ORAN

VEMORANDUM AND ORDER

Joyner, J. January , 1998

This civil action has been brought before the court on
noti on of defendant, Beth A Fiorani to dismss the plaintiff’s
First Amended Conplaint and plaintiff’s cross-notion for |eave to
file a third amended conplaint.® For the reasons which foll ow,
both notions shall be granted, and the first amended conpl ai nt
dism ssed with leave to plaintiff to file a third amended
conpl ai nt .

Fact ual Backar ound

Plaintiff’'s clains arise out of the crash of a Cessna 140
ai rpl ane on July 18, 1995 on Bl ue Mountain near Danielsville,
Pennsyl vania. According to the allegations set forth in the

plaintiff’ s various conplaints, on that date at approximtely

! Although plaintiff had filed a notion to file a second

anended conpl aint on June 17, 1997, he withdrew that notion and
substituted his notion to file a third anended conpl aint on July
14, 1997.



3:30 a.m, plaintiff’'s decedent, Kenneth Tolan was a passenger in
that aircraft, which was owned and operated by defendant, Beth
Fiorani en route to the Slatington Airport from Readi ng,
Pennsyl vani a. Defendant Fiorani requested flight follow ng
services and assistance with regard to the Cessna’s direction of
flight, altitude and progress from Al |l ent own Approach Control, an
FAA air traffic control (“ATC') facility and was asked by ATC if
she was famliar with a ridge |ocated on high terrain near the
Slatington Airport and in the path of the aircraft. Fioran
i nformed ATC that while she was famliar with the ridge, she
could not see the top of it. Despite her famliarity with the
ridge, plaintiff contends that Fiorani failed to increase her
altitude to a |l evel that would ensure clearance and ATC failed to
provide her with the requested radar advisories regarding the
Cessna’s position, altitude and flight path relative to the
ridge. At approximately 3:50 a.m, the plane collided with the
ri dge, Kenneth Tolan was killed and Beth Fiorani seriously
i njured.

After plaintiff's admnistrative clains wwth the United
States Departnent of Commerce and the Federal Aviation
Adm ni stration were denied, plaintiff instituted this suit
against the United States and Beth Fiorani under the Federal Tort
Clainms Act, 28 U . S.C. 82671, et. seq. and the Pennsylvani a
Wongful Death and Survival Acts, 42 Pa.C. S. 888301, 8302. 1In the
first anmended conplaint, jurisdiction over all clainms was

predi cated exclusively upon the Federal Tort Cains Act, and upon
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28 U . S.C. 81346(b), which directs that the district courts have
exclusive jurisdiction of clains against the United States for,
inter alia, personal injury and death caused by the negligence or
wrongful actions of governnent enployees while acting in the
course and scope of their enploynent. The governnent filed an
answer to the first anmended conpl aint but, as there were no
jurisdictional allegations with regard to defendant Fiorani, she
noved to dismiss the clains against her. |In response, plaintiff
noved for | eave to anend his pleadings to assert both diversity
and suppl enental jurisdiction over Fiorani.

St andards Governi ng Motions to Disniss

Federal Rule of G vil Procedure 12(b) permts the defenses
of lack of jurisdiction over the subject matter and the failure
to state a clai mupon which relief nmay be granted to be nade by
nmotion. Fed.RCv.P. 12(b)(1),(6). Wen a notion under Rule 12
is based on nore than one ground, the court should consider the
12(b) (1) challenge first because if it nust dism ss the conplaint
for lack of subject matter jurisdiction, all other defenses and

obj ections becone noot. [In Re Corestates Trust Fee Litigation,

837 F. Supp. 104, 105 (E.D.Pa. 1993), aff'd 39 F.3d 61 (3rd Grr.
1994). See Also: Freiburger v. Enery Air Charter, Inc., 795

F. Supp. 253 (N.D. IIl. 1992).

A district court can grant a 12(b)(1) notion to dism ss for
| ack of subject matter jurisdiction based on the | egal
insufficiency of the claim But dism ssal is proper only when

the claim“appears to be immterial and nade solely for the
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pur pose of obtaining jurisdiction or is wholly insubstantial or
frivolous...Wen subject matter jurisdiction is challenged under
Rule 12(b)(1), the plaintiff nust bear the burden of persuasion.”
Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1408-09

(3rd Gr. 1991). See Also: Oneida Indian Nation v. County of

Oneida, 414 U. S. 661, 666, 94 S.Ct. 772, 776, 39 L.Ed.2d 73
(1974) .

Unlike a notion to dismss for failure to state a claim
under Rule 12(b)(6), when a party attacks the factual allegations
of jurisdiction, the courts are not limted in their reviewto
the all egations of the conplaint. Any evidence may be revi ewed
and any factual disputes resolved regarding the allegations
giving rise to jurisdiction as it is for the Court to resol ve al
factual disputes involving the existence of jurisdiction.

Sitkoff v. BMNVof North Anerica, Inc., 846 F.Supp. 380, 383

(E.D.Pa. 1994) citing More's Federal Practice (Second Ed.) at

112.07[2.-1]. In contrast, if the attack to jurisdictionis
facial, that is, the allegations of jurisdiction stated in the
conpl aint, the factual allegations of the conplaint are presuned
to be true and the conplaint is reviewed to ensure that each

el ement necessary for jurisdiction is present. 1d. |If
jurisdiction is based on a federal question, the pleader claimng
federal jurisdiction sinply nust show that the federal claimis

not frivol ous. Radeschi v. Commonweal th of Pennsyl vani a, 846

F. Supp. 416, 419 (WD. Pa. 1993), citing Bartholonew v. Librandi,

737 F.Supp. 32 (E.D.Pa.), aff’'d 919 F.2d 133 (3rd Gir. 1990).
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Only if it appears to a certainty that the pleader will not be

able to assert a colorable claimof subject matter jurisdiction

may the conplaint be dismssed. Kronnuller v. Wst End Fire Co.

No.3, 123 F.R D. 170, 172 (E.D.Pa. 1988). See Also. Mrtensen v.

First Federal Savings and Loan Association, 549 F.2d 884, 891

(3rd Gr. 1977).

In considering a notion to dism ss a pleading under Rule
12(b)(6), all of the allegations contained in the conplaint nust
be taken as true and construed in the |ight nost favorable to the

non-noving party. HJ., Inc. v. Northwestern Bell Tel ephone Co.,

492 U.S. 229, 249-251, 109 S.Ct. 2893, 2906, 106 L.Ed.2d 195
(1989); Rocks v. Gty of Philadel phia, 868 F.2d 644, 645 (3rd

Cr. 1989). The district courts may grant a notion to dismss
for failure to state a claimupon which relief may be granted
only if “it appears beyond a reasonabl e doubt that the plaintiff
can prove no set of facts in support of his claimwhich would

entitle himto relief.” Conley v. G bson, 355 U. S. 41, 45-46, 78

S.Ca. 99, 102, 2 L.Ed.2d 80 (1957); Frazier v. Southeastern

Pennsyl vani a Transportation Authority, 785 F.2d 65, 66 (3rd Cr.

1986) .

As there are no jurisdictional allegations in the first
anmended conpl ai nt upon which this court could find that it has
jurisdiction over Beth Fiorani, it is clear that the first
amended conpl ai nt should be di sm ssed under Rule 12(b)(1). From
his answer to noving defendant’s notion to dismss, plaintiff

appears to agree with this conclusion but argues that he shoul d
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be permtted to anend his conplaint to aver both diversity and
suppl enental jurisdiction. |In response, defendant Fi orani
contends that plaintiff’'s request to anend shoul d be deni ed
because as a Pennsyl vania resident, there is no diversity
jurisdiction over her and, in any event, anendnent woul d be
futile because plaintiff’'s clains have nerged with and been
extingui shed by an oral settlenent which the parties reached pre-
suit. W next consider these conpeting argunents.

Amendnent of the Compl ai nt

Fed. R G v.P. 15(a) outlines the process and principles
behi nd anendnents of pleadings. That rule provides, in relevant
part:

A party may anend the party’s pleading once as a matter of
course at any tine before a responsive pleading is served
or, if the pleading is one to which no responsive pleading
is permtted and the action has not been placed upon the
trial calendar, the party may so anend it at any tine within
20 days after it is served. Oherw se, a party may anmend
the party’s pleading only by | eave of court or by witten
consent of the adverse party; and | eave shall be freely

gi ven when justice so requires....

The rul e has | ong been construed as supportive of Iiberal
amendnments of pleadings so as to foster the resolution of cases
on their nerits, rather than on the basis of nere technicalities.

See: Foman v. Davis, 371 U. S 178, 83 S.Ct. 227, 9 L.Ed.2d 222

(1962). The decision to grant or deny a notion to anend is
Wi thin the sound discretion of the trial court, which should be
m ndful that | eave shall be freely given should justice so

require. Dole v. Arco Chemcal Co., 921 F.2d 484, 486-487 (3rd

Cr. 1990); U.S. v. Keystone Sanitation Co., Inc., 903 F. Supp
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803, 814 (M D. Pa. 1995). A key consideration is whether the non-

nmovant wi Il be prejudiced by the anendnent. U.S. v. Keystone, at

814, citing Heyl & Patterson Int’'l, Inc. v. F.D R ch Housing of
the Virgin Islands, Inc., 663 F.2d 419, 425 (3rd Gr. 1981),

cert. denied, 455 U. S. 1018, 102 S.Ct. 1714, 72 L.Ed.2d 136
(1982). Denial of |leave to anmend nmay be required where there has
been undue delay or other inproper or bad faith conduct by the
party seeking to anend, or where it is apparent that the
anmendnent would be futile, as in, for exanple, the inability of

t he anendnent to withstand a notion to dismss. 1d., citing

Coventry v. United States Steel Corp., 856 F.2d 514, 519 (3rd

Cr. 1988) and Massarsky v. General Mtors Corp., 706 F.2d 111,

125, (3rd Gr.), cert. denied, 464 U. S. 937, 104 S.Ct. 348, 78
L. Ed.2d 314 (1983). See Also: Rley v. Taylor, 62 F.3d 86, 90

(3rd Gr. 1995).

In this case, noving defendant contends that anendnent of
plaintiff’'s conplaint would be futile and should not be permtted
because neither diversity nor supplenental jurisdiction exists
and plaintiff’s clains against her are barred by the parties’
settl ement agreenent. W cannot agree.

Addressing this last argunent first, while a w de range of
material may be introduced in conjunction with a Rule 12(b)
notion, it is subject to the court’s discretion to reject the
evidence if it feels that it is not substantial or conprehensive
enough to facilitate the disposition of the action. 5A C. Wight
and A, Mller, Federal Practice and Procedure: Cvil 2d 81364 at
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475 (1990 & 1997 Supp.). See Also: Ferber v. Travelers Corp.,

802 F. Supp. 698, 701-02 (D. Conn. 1992). Here, Ms. Fiorani has
attached copies of correspondence between her counsel and
plaintiff’ s counsel evincing an apparent agreenent in principle
to settle this case prior to suit being filed but which was
evidently stonewal | ed over the | anguage to be contained in the
rel ease. We cannot determ ne whether a binding settlenment was
reached based only upon this limted evidence. Moving defendant
is free to further develop a record in this regard and raise her
defense that plaintiff's clains are barred by settl enent
agreenent at another tinme by way of separate notion.

We |ikew se cannot determne fromthe Iimted evidence
before us that defendant Fiorani is a domciliary of Pennsylvania
so as to defeat plaintiff’s claimthat this court woul d have
diversity jurisdiction.?

Diversity jurisdiction is recognized under 28 U. S. C. 81332
whi ch decrees that “[t]he district courts shall have origina
jurisdiction of all civil actions where the matter in controversy
exceeds the sumor val ue of $75,000, exclusive of interest and

costs, and is between--(1) citizens of different States....” For

21t is axiomatic that a plaintiff seeking relief in the
federal court bears the burden of alleging and proving the facts
conferring jurisdiction. Gnbelli v. US. , 904 F. Supp. 494, 496
(E.D.Va. 1995); Enza, Inc. v. W The People, Inc., 838 F. Supp
975, 977 (E.D.Pa. 1993). If the defendant chall enges the
plaintiff’s allegations of jurisdictional facts, “the plaintiff
bears the burden of supporting the allegations by conpetent
proof.” Ganbelli, at 496, quoting Thonson v. Gaskill, et.al .,
315 U. S. 442, 446, 62 S.Ct. 673, 675, 86 L.Ed. 951 (1942).
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jurisdiction to exist under 81332, there nust be “conplete”
diversity, i.e., all plaintiffs nust be of different citizenship

than all defendants. Enza, Inc. v. W The People, Inc., 838

F. Supp. 975, 977 (E.D.Pa. 1993); Stanley v. Exxon Corp., 824

F. Supp. 52, 53 (E.D.Pa. 1993), citing Strawbridge v. Curtiss, 7

US (3 Cranch) 267, 2 L.Ed. 435 (1806). Under 81332(c)(2), the
| egal representative of the estate of a decedent is deened to be

a citizen only of the sane state as the decedent. Mlamyv. State

Farm Mutual Auto. Ins. Co., 972 F.2d 166, 158 (7th Cr. 1992);

Adler v. Adler, 862 F.Supp. 70, 72 (S.D.N. Y. 1994).

Al t hough the statute does not otherw se define citizenship,
courts have held that it is the individual’s domcile which is
the state the individual considers her pernmanent hone. Ganbel |1,
supra. Thus a person’s domcile persists until a new one is
acquired or it is clearly abandoned and there is a presunption in
favor of the continuing domcile which requires the party seeking
to show a change in domcile to conme forward wi th enough evi dence

to that effect to withstand a directed verdict. Coury v. Prot,

85 F.3d 244, 250 (5th Cir. 1996).

In this case plaintiff, as executor of his |ate brother’s
estate is deened to be a citizen of Pennsylvania and alleges in
hi s proposed third anended conplaint that Ms. Fiorani is a
citizen of the State of M chigan. Ms. Fiorani has produced an
affidavit attesting that she considers her Mchigan address to be
only tenporary, that her permanent address (i.e., her domcile)

is that of her parents’ in Mscow, PA where she naintains her
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voter registration and that it is her intention to return to and
remain in Pennsylvania in the near future. She has al so produced
phot ocopi es of her Pilot’s |license and FAA Medical Certificate
showi ng her parents’ Pennsyl vani a address. However, the
plaintiff has al so produced evidence that defendant has a
Del aware Driver’s license listing an address in Newark, New
Jersey and that she is listed in the FAA Airman Directory as
residing in Gosse Ile, Mchigan. W therefore cannot nmake a
finding based upon this limted, conflicting evidence that it
woul d be futile to permt plaintiff to amend his conplaint to
assert that diversity jurisdiction exists. Again, defendant is
free to further develop a record on this issue and re-raise her
argunent through a subsequent notion

In any event, we further find there is sufficient
suppl enental jurisdiction to permt plaintiff’s clains against
Ms. Fiorani to proceed. Congress codified the judicially created
doctrines of pendent and ancillary jurisdiction under the nane
“Suppl enmental Jurisdiction” at 28 U. S.C. 81367. M

Tel ecommuni cati ons Corp. v. Teleconcepts, Inc., 71 F.3d 1086,

1102 (3rd Gr. 1995). That statute provides, in relevant part:

Except as provided in subsections (b) and (c) or as
expressly provided otherwi se by Federal statute, in any
civil action of which the district courts have original
jurisdiction, the district courts shall have suppl enenta
jurisdiction over all other clains that are so related to
clains in the action within such original jurisdiction that
they formpart of the sanme case or controversy under Article
1l of the United States Constitution. Such suppl enenta
jurisdiction shall include clains that involve the joinder
or intervention of additional parties.
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28 U.S.C. 81367(a). Accordingly, three requirenments nust be
satisfied before a federal court can exercise suppl enental
jurisdiction. First, the federal claimnust have substance
sufficient to confer subject matter jurisdiction on the court.
Second, the state and federal clains nust derive froma conmon
nucl eus of operative fact; and third, the clains nust be such
that they would ordinarily be expected to be tried in one

judicial proceeding. M, at 1102, citing United M ne Wrkers of

Anerica v. G bbs, 383 U S 715, 725, 86 S.Ct. 1130, 1138, 16

L. Ed. 2d 218 (1966).

Al t hough the test for a “common nucl eus of operative facts*®
is not self-evident and is highly fact specific, when the sane
acts violate parallel federal and state | aws, the common nucl eus
of operative facts is obvious and federal courts wll then
routinely exercise supplenental jurisdiction over the state | aw

claims. Lyon v. Wisman, 45 F.3d 758, 760, 761 (3rd GCr. 1995).

Applying these principles to this action and m ndful of the
st andards governing both notions to dismss and to anmend
pl eadi ngs, we find that the test for supplenental jurisdiction
is anply satisfied. Plaintiff clearly possesses a substanti al
federal claimagainst the government for his brother’s death
pursuant to the Federal Tort Cainms Act (“FTCA’) so as to confer
original subject matter jurisdiction on this court. See: 28
U S C 88 1346(b), 2671, et. seq. The plaintiff’s clains against
bot h the governnment and Fiorani arose out of the plane crash on

July 18, 1995 which killed plaintiff’s brother and seek danmages
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pursuant to the FTCA and the Pennsyl vania Wongful Death and
Survival Acts for his fatal injuries and death on behalf of both
his estate and his famly. As such, these clains clearly arise
out of a common nucl eus of operative facts and would ordinarily
be expected to be tried together, particularly in view of the

i kelihood that the defendants would file cross-clai ns agai nst
one another for contribution and/or indemity. See, e.qg.,

Fed. R Gv.P. 13(g), 14, 18.

For all of the foregoing reasons, we do not find that
plaintiff’ s proposed anmendnent woul d be futile. Consequently,
whil e the defendant’s notion to dismss the first anended
conplaint is granted, plaintiff shall also be given |eave to

amend hi s pl eadi ng. An appropriate order follows.

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES E. TOLAN, Individually . CIVIL ACTI ON

and as Executor of the Estate :

of Kenneth G Tol an, deceased

and on behal f of all heirs,

survivors and beneficiaries of :

the Estate of Kenneth G Tol an : NO. 97-Cv-0213
VS.

UNI TED STATES OF AMERI CA and
BETH A. FI ORANI

ORDER

AND NOW this day of January, 1998, upon

consi deration of the Mtion of Defendant Beth A. Fiorani to
Dismss Plaintiff’'s First Arended Conplaint and Plaintiff’s
Motion for Leave to File Third Amended Conplaint and for the
reasons set forth in the preceding Menorandum it is hereby
ORDERED t hat the Mtions are CRANTED, the Plaintiff’'s First
Amended Conplaint is DI SM SSED wi t hout prejudice and | eave is
granted to Plaintiff to file his proposed Third Amended Conpl ai nt

within ten (10) days of the date of this O der.

BY THE COURT:

J. CURTI'S JOYNER, J.
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