IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Janet Rafferty and
Martin Rafferty,
Debt or s,

V. : CIVIL ACTI ON
: NO. 97-CV-6763
First Union Mortgage Corp.

Appel | ant .

MEMORANDUM OF DECI SI ON

McdE ynn, J. January , 1998
Before the court is the appeal of First Union Mrtgage
Corporation (“First Union”) fromthe Septenber 25, 1997 order of

the United States Bankruptcy Court for the Eastern District of
Pennsylvania. In its order, the Bankruptcy Court disallowed the
proof of claimfiled by First Union after confirmation of the
chapter 13 plan at issue and continued the original proof of
claimfiled by debtors Janet and Martin Rafferty (“the
Raffertys”) on First Union’s behalf. For the reasons which
follow, the Bankruptcy Court’s order will be affirmed.
| . Background

On March 28, 1996, First Union instituted a nortgage
foreclosure action against the Raffertys in the Court of Common
Pl eas of Montgonmery County. First Union’s conplaint item zed the

Raffertys’ debt to First Union as follows:



Princi pal of Mrtgage Debt due $84, 145. 75
and unpai d

Interest currently due and $14, 277. 68
ow ng at 11% per annum
cal cul ated from Sept enber 1,
1994 at $25. 36 each day

Late Charge of $41.57 per $789. 83
mont h assessed on the 16t h of
each nonth

Escrow Advances nmade by $2, 021. 39
Plaintiff

Attorney’'s fee $3, 000. 00
TOTAL $104, 234. 65

On May 10, 1996, the Raffertys filed their voluntary
petition for bankruptcy under chapter 13 of Title 11 of the
United States Code. On July 2, 1996, they gave notice to al
interested parties, including First Union, that the deadline to
file a proof of claimwas ninety days fromthe neeting of
creditors scheduled for July 26, 1996. That ninety-day period
expired on Qctober 26, 1996. First Union did not file a proof of
claimby that date, and on Cctober 29, 1996, the Raffertys filed
a proof on First Union’s behalf which listed the Raffertys’
amount in arrears to First Union at $14,278.00. The Raffertys
apparently derived this figure fromFirst Union’s conplaint in
nort gage foreclosure, which stated the interest due at that tine
in the anount of $14,277.68. This sumdid not include several
ot her charges assessed by First Union relating to the
foreclosure, including: (1) nonthly | ate charges of $789.83; (2)

escrow advances in the amount of $2,021.39; and (3) an attorney’s



fee of $3,000.00. At the sane tine the Raffertys filed their
proof of claim they served copies of the proof upon First Union
and the trustee in bankruptcy. The Raffertys subsequently filed
an anended chapter 13 plan on or about January 22, 1997. The
trustee in bankruptcy recommended that the plan be confirmed and
t he Bankruptcy Court did so on February 25, 1997.

On April 8, 1997, First Union filed a belated proof of claim
seeki ng an arrearage of $29,070.00. The Raffertys objected,
claimng that the proof was filed “nore than five nonths after
the expiration of the deadline, eleven nonths after having
recei ved notice of the bankruptcy itself, and four nonths after
receiving notice of the proof of claimfiled on its behalf by the
Raffertys’ counsel.” Raffertys’ Objection at § 9. First Union
responded that the Raffertys m sconstrued First Union s conpl aint
in nortgage foreclosure “that clearly set forth a portion of the
arrearages due, not the total arrearages due” and that the
Raffertys “could have set forth the correct arrearages as they,
as Mortgagors, certainly are know edgeabl e of the anmpbunt owed as
they could have easily figured out how many nortgage paynents
they failed to make.” First Union’s Reply to Raffertys’
obj ection at Y 9.

After a hearing, the Bankruptcy Court held that, w thout

proof of fraud, In re Szostek barred First Union from asserting

an untinely objection and request that the plan be vacated after
confirmation of the chapter 13 plan. 886 F.2d 1405 (3d Gr.
1989).



1. Discussion
A. Standard of Review

In reviewi ng a bankruptcy court’s order, this court sits as
an appellate court with jurisdiction over final judgnents, orders
and decrees of bankruptcy judges. 28 U S.C. 8§ 158(a). The
bankruptcy court's | egal conclusions are subject to plenary
review, and the district court nmay not set aside a bankruptcy
court's findings of fact unless they are clearly erroneous. |In

re Brown v. Pennsylvania State Enployees Credit Union, 851 F.2d

81, 84 (3d Cir. 1988).
B. Revocation of a Confirmed Chapter 13 Pl an

In this appeal, First Union seeks to set aside the
Bankruptcy Court’s confirmation of the Raffertys’ anended chapter
13 plan and replace the proof of claimfiled by the Raffertys on
First Union’s behalf with its own proof of claim First Union’s
primary argunent is that the Raffertys fraudulently procured
confirmation of their chapter 13 plan by proposing the plan in
bad faith, in violation of 11 U S.C. 8§ 1325(a)(3). Secondarily,
First Union contends that the chapter 13 plan’s failure to
conformto 11 U S. C. 88 1325(a)(5) (A & (B)(ii) conpels
revocation of the plan.

Section 1325(a) contains six conditions which, if all are
satisfied, require a court to confirma chapter 13 plan. “[T]he

provi sions of 8§ 1325(a) are not mandatory,” however, and the
bankruptcy court may “confirma plan which conports with the

mandat ory provisions of 8 1322, but does not neet the conditions
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of 8 1325(a)(5)(B)(i)-(iii).” In re Szostek, 886 F.2d 1405, 1412

(3d CGr. 1989).

The Bankruptcy Court was correct in finding that In re
Szosteck, 886 F.2d 1405 (3d Cir. 1989), controls the outcone
here. |In Szosteck, a scheduling m xup caused counsel for the
nortgagee to mss the hearing at which the Bankruptcy Court
confirmed the debtors’ chapter 13 Pl an. Id. at 1407. The
nortgagee filed objections to the plan three days after the
hearing and 13 days after the deadline for filing objections,
conpl ai ning that the plan did not provide for calculation of the
secured claims present value under 11 U S.C. 8§
1325(a)(5)(B)(ii). 1d. at 1407. In ruling for the debtors, the
Court of Appeals held that, absent a show ng of fraud under 8§
1330(a), a nortgagee who had failed to object to the confirmation
of a chapter 13 plan, wherein the debtor proposed treatnent of
the nortgagee’s claimin a manner to which the nortgagee |ater
contended was in violation of the Code, was barred by § 1327 from
asserting a post-confirmation objection and request that the plan
be vacated. 1d. at 1408. The Court reasoned that “after the
plan is confirnmed the policy favoring the finality of
confirmation is stronger than the bankruptcy court’s and the
trustee’s obligations to verify a plan’s conpliance with the
Code.” 1d. at 1406, 1412. Although Szostek was decided in the
context of § 1325(a)(5)(B)(ii), the Court’s reasoning applies
equally to First Union’s assertion under 8§ 1325(a)(3) that the

Raffertys proposed their plan in bad faith.
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“[A] confirmation order is res judicata as to all issues
deci ded or which could have been decided at the hearing on
confirmation.” 1d. at 1408; 11 U.S.C. § 1327.%' Wiile 11 U.S.C
§ 1330(a)? may allow for revocation of an order of confirmation
“if such order was procured by fraud,” the Bankruptcy Court found
First Union’s argunent that the Raffertys submtted their proof

of claimin bad faith® to be unpersuasive for two reasons: (1)

1 11 U S.C. § 1327 provides:

(a) The provisions of a confirmed plan bind the
debtor and each creditor, whether or not the claim
of such creditor is provided for by the plan, and
whet her or not such creditor has objected to, has
accepted, or has rejected the plan.

(b) Except as otherw se provided in the plan

or the order confirmng the plan, the
confirmation of a plan vests all of the

property of the estate in the debtor.

(c) Except as otherw se provided in the plan

or in the order confirmng the plan, the

property vesting in the debtor under

subsection (b) of this section is free and

clear of any claimor interest of any

creditor provided for by the plan.

2 11 U.S.C. 8§ 1330(a) provides:

On request of a party in interest at any tine
within 180 days after the date of the entry
of an order of confirmation under section
1325 of this title, and after notice and a
hearing, the court may revoke such order if
such order was procured by fraud.

3 First Union cites In re Norwod, 178 B.R 683 (E. D. Pa.
1995), in support of its argunent that confirmation of the
Raffertys’ plan should be revoked because they did not file their
proof of claimin good faith, allegedly violating 8§ 1325(a)(3).
This argunent, however, was foreclosed by the Court of Appeals in
Szostek. 886 F.2d 1405 (3d Gr. 1989). Wile the Norwood
standard for bad faith may be relevant to a bankruptcy court’s
decision to confirmor deny a chapter 13 plan under § 1325(a)(3),
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because “even if true, the allegation [was] unsupported by any
evi dence of record,” and therefore fell well short of the

requi red showi ng of fraud, and (2) because the figure for
del i nquent interest stated in the original proof of claimwas
“the sanme anobunt as set forth in the nortgagee’s own foreclosure

complaint.” 1n re Rafferty, Bankr. No. 96-14334, slip op. at 2

n.1 (Bankr. E.D. Pa. Sept. 25, 1997). These are findings of fact
whi ch are reviewed under the clearly erroneous standard. Inre
Wallen, 34 B.R 785, 788 (9th Cr. 1983); Bankr. R 8013.

Section 1330(a) allows revocation of a confirmed plan only
upon a showi ng of common | aw fraud, which requires: (1) that the
debtor made a materially false statenent; (2) that the debtor
knew that the statenent was nmaterially false or that he nade the
materially false statenent in reckless disregard for its truth;
(3) that the debtor intended the court to rely on the materially
fal se statenent; (4) that the court did rely on the materially
fal se statenent; and (5) that as a result of the court's

reliance, the confirmation order was entered. In re Siciliano,

167 B.R 999, 1014-15 (E.D. Pa. 1994). The standard of proof
necessary for a showi ng of fraud under § 1330(a) is “the classic,
demandi ng standard of establishing fraud by clear and convincing

evidence.” 1d. (citing In re Scott, 77 B.R 636, 638 (Bankr.

N.D. Chio 1987)).

First Union has not shown by clear and convinci ng evi dence

it is not germane to whether a chapter 13 plan, once confirned,
shoul d be revoked pursuant to § 1330(a).
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that the Raffertys’ conduct was fraudulent. First Union nerely
concludes that the Raffertys nust have known that the arrearage
stated in their proof of claimwas incorrect because: (1) the
conplaint in nortgage foreclosure “clearly shows that the
$14,277. 68 anpunt was for delinquent interest, not for the full
arrearages;” and (2) because the Raffertys filed their bankruptcy
petition nearly two nonths after First Union filed its
foreclosure conplaint, inplying that the Raffertys deliberately
ignored the accunul ati on of two nonths additional interest.

First Union Br. at 7. Wile fraud may be adduced from

circunstanti al evidence, Chorost v. G and Rapids Factory Show

Roons, Inc., 172 F.2d 327, 329 (3d Cir. 1949), the circunstances

relied upon by First Union do not prove that the Raffertys either
knew of the falsity of their arrearage statenent or acted with
reckl ess disregard for its truth, and i ntended the Bankruptcy
Court to rely on that fal sehood in confirmng the chapter 13
plan. As a result, First Union has failed to prove fraud under 8§
1330(a) -- the only neans of revoking a confirnmed chapter 13

plan. See In re Szostek, 886 F.2d at 1413.

The same reasoning applies to First Union’s assertion of 88
1325 (a)(5) (A & (B)(ii). Section 1325(a)(5)(B)(ii) requires
that “the value, as of the effective date of the plan, of
property to be distributed under the plan on account of [a
secured] claimis not |ess than the allowed anount of such
claim” In Szostek, the Court of Appeals expressly stated that,

absent a showi ng of fraud under 8§ 1330(a), 8 1325(a)(5)(B)(ii)
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does not provide grounds for vacating a confirmed chapter 13 plan
where the creditor failed to tinely object to the plan. 886 F.2d
1405, 1406 (3d Cir. 1989). Because there is insufficient

evi dence to show that the Raffertys acted fraudul ently under §
1330(a), First Union may not challenge the plan’s finality under
§ 1325(a)(5)(B)(ii).

Section 1325(a)(5)(A) requires that the hol der of a secured
cl ai m nust have accepted the plan. That section does not conpel
revocation of the plan for the sanme reasons 8 1325(a)(3) does
not. The policy favoring finality of confirmation discussed in
Szostek is stronger than the bankruptcy court’s obligation to
verify that the Raffertys’ plan conplied with 8 1325(a)(5)(A) of
the Code. See id. at 1406. First Union’s claimthat it could
not have accepted the plan because it was not served with a copy

of the plan® is therefore unavailing, as § 1325(a)(5)(A) does not

* The court is skeptical of First Union's contention that
it was not served with a copy of the Raffertys’ amended pl an
The Raffertys filed a certificate of service with the Bankruptcy
Court along with their anended plan. Bankr. C. Docket, Bankr.
Pet. # 96-14334, Y 18 (Bankr. E.D. Pa. Cct. 29, 1997). Wile
this docunent is not part of the record on appeal, its presence
on the Bankruptcy Court’s docket indicates the |ikelihood that
the Raffertys did in fact serve First Union wiwth a copy of the
plan. This suspicion is bolstered by First Union’s reference to
“a communi cati on breakdown” between itself and its forner counsel
on this matter. First Union Br. at 11. 1In addition, First
Uni on’ s spectacul ar lack of diligence in this case -- as
acknow edged in its plea for enlargenent of time on the basis of
“excusabl e neglect,” First Union Br. at 11 -- supports the
inference that the m stake, if one occurred, was commtted by
First Union rather than the Raffertys.

In any event, the proof of claimfiled by the Raffertys on
First Union’s behalf gave First Union anple notice that the
Raffertys were subnmitting to the Bankruptcy Court an arrearage of
$14,278.00. First Union could have objected to the Raffertys’
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provide a vehicle for attacking a plan after confirmation.

C. Do Debtors Have an Affirmative Duty to Ascertain
the Correct Amount of Their Debt?

Wthout citation of authority, First Union asks the court to
i npose an affirmative duty on debtors to ascertain, or attenpt to
ascertain, the correct anount of arrearages before submtting
proofs of claimon behalf of creditors under Bankruptcy Rule
3004. The court hesitates to inpose such an obligation here. As
First Union s nortgage foreclosure conplaint shows, supra part
1, the determ nation of nortgage arrearage figures can be a
conpl ex cal culation involving | ate charges, attorney fees,
accunul ation of interest and other variables. Requiring debtors
to performindependent assessnents of their arrearages m ght very
wel | be asking themto attenpt tasks for which they |ack
sufficient skill and information. Further, “[i]t is well
established that “if no objection to the plan is filed after
proper notice of the case, the creditor is bound by the terns of
the plan and has no right to later challenge the propriety of the

pl an. In re Waldnan, 88 B.R 59, 61 (E.D. Pa. 1988)(quoting 5

Collier on Bankruptcy, § 1324.01 at 1324-5). It would be

i nappropriate to place on the debtors the burden of determ ning
the accuracy of the creditor’s own figures. Rather, the creditor
must safeguard its own interests by participating in bankruptcy

proceedi ngs about which it has received notice.

proof of claimstating that figure, but failed to do so because
of its own neglect. |d.
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D. Amending a Proof of ClaimAfter Confirmation

First Union also cites United States v. Onens, 84 B.R 361

(E.D. Pa. 1988), for the proposition that a proof of claimcan be
anended after confirmation of the plan. That case is inapposite.
Wil e Omens does state that “anmendnents to proofs of claimshould
in the absence of contrary equitable considerations or prejudice
to the opposing party be freely permtted,"” id. at 363, that
statenment was nade in reference to anendnent after the bar date
set by the court, and did not pertain to anendnents after
confirmation of a plan. There is no authority for the
proposition that proofs of claimmay be freely anended after
confirmati on of a chapter 13 pl an.
E. Enlargenent of Tine to File a Proof of Claim

As an alternative argunent, First Union requests an
extension of the tinme in which to file its proof of claim It
bases this request on Bankruptcy Rules 3003(c)(3) and
9006(b)(1)(2). A though Rule 3003(c)(3) does allow for
enl argenent of tinme for filing proofs of claim it also
explicitly provides that, “[t]his rule applies in chapter 9 and
11 cases.” The Rule’s Advisory Commttee Note, Subdivision (a),
plainly states, “[t]his rule applies only in chapter 9 and 11
cases.” (Enphasis added). And if those limting phrases are
insufficiently clear, one mght |look to the title of the Rule,
“Filing Proof of Caimor Equity Security Interest in Chapter 9
Muni ci pality or Chapter 11 Reorgani zation Cases.” This is a

chapter 13 case, to which Rule 3003 clearly does not apply.
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Rul e 9006(b) is also inapplicable. That rule allows

enl argenment of tine for filing a proof of claim“only to the

extent and under the conditions” stated in Rule 3002(c).

R 9006(b)(3).

Bankr .

Rul e 3002(c) specifies five circunstances in

which a court may enlarge the tinme for filing a proof of claim

5

Those circunstances are:

(1) A proof of claimfiled by a governnent al
unit is tinely filed if it is filed not l|ater
than 180 days after the date of the order for
relief. On notion of a governnental unit
before the expiration of such period and for
cause shown, the court may extend the tine
for filing of a claimby the governnent al
unit.

(2) In the interest of justice and if it wll
not unduly delay the adm nistration of the
case, the court may extend the time for
filing a proof of claimby an infant or

i nconpetent person or the representative of

ei t her.

(3) An unsecured claimwhich arises in favor
of an entity or becones allowable as a result
of a judgnent nmay be filed within 30 days
after the judgnent becones final if the
judgnent is for the recovery of noney or
property fromthat entity or denies or avoids
the entity's interest in property. |If the
judgnent inposes a liability which is not
satisfied, or a duty which is not perforned
wi thin such period or such further tine as
the court may permt, the claimshall not be
al | owned.

(4) Aclaimarising fromthe rejection of an
executory contract or unexpired | ease of the
debtor may be filed within such tinme as the
court may direct.

(5) If notice of insufficient assets to pay a
di vidend was given to creditors pursuant to
Rul e 2002(e), and subsequently the trustee
notifies the court that paynent of a dividend
appears possible, the clerk shall notify the
creditors of that fact and that they may file
proofs of claimwithin 90 days after the
mai | i ng of the notice.

12
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none of which are present here. The court therefore |acks

discretion to enlarge the period of tinme for First Union to file

its proof of claim See Inre Vertientes Ltd., 845 F.2d 57, 59
(3d Gir. 1988)(stating that the exceptions provided in paragraph
(3) of Rule 9006(b) refer to rules under which the court has no
discretion to extend tinme, or can extend it only within limts
set out in those Rules).
[11. Concl usion
The Bankruptcy Court’s order sustaining the Raffertys’

objection to First Union’s late-filed proof of claimfiled was

correct under the Court of Appeals’ ruling in In re Szostek, 886
F.2d 1405 (3d Gr. 1989). Absent fraud under 11 U S. C 8§
1330(a), nonconformance with 11 U S. C. 88 1325(a)(3)&5) (A -(B)
does not provide grounds for challenging a confirmed chapter 13
plan. Furthernore, the court will not place on the debtors the
burden of determ ning the accuracy of the creditor’s own
arrearage figures, when the creditor nust protect its own
interests by participating in bankruptcy proceedi ngs about which
it has received notice. There is no authority for the
proposition that creditors nmay anend proofs of claimafter
confirmati on, and Bankruptcy Rul es 3003(c)(3) and 9006(b) do not
allow the court to enlarge the period of tinme in which creditors

may file their proofs of claimunder the facts of this case. As

Bankr. R 3002(c)(1)-(5).
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a consequence, the order of the Bankruptcy Court is affirmed.
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