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VEMORANDUM AND ORDER

JOYNER, J. January , 1998

This civil action has been brought before the Court on
Def endants' Motion to Dismss portions of Plaintiff's conplaint.
Foll owi ng careful consideration of the pleadings and for the
reasons set forth in the foll ow ng paragraphs, the notion shall be
granted in part.

H STORY OF THE CASE

Thomas Sayl or has been enployed as a staff attorney for the
Commonweal th of Pennsylvania since July, 1989 assigned to the
Pennsyl vania State Police. M. Saylor is conpletely blind in his
left eye and is legally blind in his right eye, as the result of
bi | at eral hi gh myopi a, retinal detachnents and hypoperfusi on of the
optic nerve and retina. (Pl's Conplaint, s 1-2). Despite his
significant visual inpairnments, plaintiff avers that heis able to

performall of the essential functions of his job, albeit with the



assi stance of specialized conputers and equi pnent which, anopng
ot her things, enlarge print to the point where he can see themto
read and perform legal research and prepare legal briefs and
menor anda. (Conplaint, {s 10, 15).

According to the allegations in the conplaint, in April, 1993
and again in February, 1995, plaintiff made a witten request to
the Commonwealth for a "reasonable accommodation” wthin the
nmeani ng of the Americans with Disabilities Act, 42 U S. C Section
12101, et. seq. in the form of the specialized print-voice
converter and conputer equipnent and printer and for a CD ROM
version of the Pennsylvania Adm nistrative Code and rules. The
Commonweal th, however, did not provide M. Saylor wth the
speci al i zed voi ce converter and conput er equi pnent until July, 1994
and has yet to respond to his request for the Adm nistrative rul es
and regulations on CO-ROM In addition, the conputer equipnent
whi ch was ultimately provided was |acking in several respects. *

Plaintiff further alleges that in the intervening period
between the tinme he requested the conputer equi pnent and the tine
it was provided, he was forced to work at honme on his own equi pnent

with his wife providing secretarial support. (Conplaint, s 26-27,

! Specifically, plaintiff alleges the Conmonweal th provided

himwi th a 14-inch color nonitor, which was not |arge enough to
all ow practical use of the specialized |arge print program which
plaintiff needed. M. Saylor's visual condition requires the
contrast of a black and white--not a color screen and the
conmputer did not include a printer which was needed to print the
enlarged text. |In addition, no workstation table or desk was
supplied at which the plaintiff could work. (Conplaint, § 25(a)

- (d)).



29-32). Al t hough plaintiff advised his enployer that he was
wor ki ng at hone and t he reason why, the Commonweal th refused to pay
hi mfor those days on whi ch he worked at hone and charged this tine
agai nst his annual |eave. (Conplaint, 128).

Plaintiff submts that as a result of its refusal to
reasonably accommodate him in a tinely fashion, his job was
rendered nore difficult and he is | ess conpetitive and appears | ess
conpetent than his sighted counterparts, and he is unfairly being
held to the sane standards as his co-workers w thout appropriate
accommodation. As aresult, plaintiff avers he has suffered undue
hum | i ation, enbarrassnent, concern, and undue physi cal, enoti onal
and nental stress. (Conplaint, § 33).

M. Saylor further conplains that because of the inherent
difficulties which he has in performng his job wi thout reasonabl e
accommodati on, the Conmmonweal th has i nproperly refused to pronote
hi mand to provide hi mwi t h appropri ate pay i ncreases. (Conplaint,
s 34-48). Finally, according to plaintiff, the Comonweal th has
retaliated against him for making conplaints pursuant to the
Arericans with Disabilities Act by unreasonably criticizing his
productivity, negatively eval uating his performnce and refusingto
pronote him (Conplaint, s 49-58).

Based upon these allegations, plaintiff seeks relief under
Titles | and Il of the ADA, the Rehabilitation Act of 1973, 29
U S.C Section 701, et. seq., Title VIl of the Cvil Ri ghts Act of
1964, 42 U.S.C. Section 2000e, et. seq., the Pennsylvania Human

Rel ations Act, 43 P.S. Section 951, et. seq., and for his wife's
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| oss of consortiumunder Pennsylvania common [ aw. |n addition, as
a nmenber of the National Federation for the Blind of Pennsyl vani a,
plaintiff also seeks a court order against defendants requiring
them"to pronote the hiring and advancenent of individuals who are
visually inpaired.” (Conplaint, s 77-81).

In response, defendants have filed this notion to dismss
| arge portions of plaintiffs' conplaint. Plaintiffs now agree to
the dism ssal of their clains under Title VIl and t he Pennsyl vani a
Human Relations Act and the loss of consortium claim of Ms
Saylor. Accordingly, those clains shall be dism ssed and Counts
11, IV and that part of Count V which avers |[oss of consortium
stricken.

STANDARDS GOVERNI NG MOTI ONS TO DI SM SS

The law is well-settled that in considering a notion to
dismss a pleading under Fed.R Cv.P. 12(b)(6), all of the
al l egations contained in the conplaint nust be taken as true and
construed in the light nost favorable to the non-noving party.

H.J., Inc. v. Northwestern Bell Tel ephone Co., 492 U. S. 229, 2409-

251, 109 S. . 2893, 2906, 106 L. Ed.2d 195 (1989); Rocks v. Gty of

Phi | adel phia, 868 F.2d 644, 645 (3rd Cir. 1989). The district

courts may grant a notion to dismss for failure to state a claim
upon which relief may be granted only if "it appears beyond a
reasonabl e doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief. Conley v.
G bson, 355 U. S. 41, 45-46, 78 S.Ct. 99, 102, 2 L.Ed.2d 80 (1957);

Frazi er v. Sout heastern Pennsyl vani a Transportation Authority, 785
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F.2d 65, 66 (3rd Gir. 1986).
DI SCUSSI ON

A Statute of Limtations

Anong t he grounds advanced in their notion, defendants nove to
dism ss plaintiff's clains under the Rehabilitation Act of 1973, 29
US C 8701, et. seq., ("RHA") and Title Il of the Americans with
Disabilities Act, 42 U S.C. 812101. et. seq., ("ADA") as tine-
barred. Normally, parties will not learnthat alimtations period
has expired until discovery and thus a Rule 56 notion for summary
judgnent is generally the proper vehicle for dismssal on this

basi s. Jackson v. Nicoletti, 875 F.Supp. 1107, 1108 (E.D. Pa

1994). As this court has previously observed however, if it is
clear fromthe face of the pleadings that a statute of limtations
has expired, dism ssal under Rule 12(b)(6) is appropriate. dark
V. Sears, Robuck & Co., 816 F.Supp. 1064, 1067 (E.D.Pa. 1993).

Under Title | of the ADA, an enployer is prohibited from

di scrimnating against a qualified individual with a disability?

2 A"disability" is a physical or nental inpairment that
substantially limts one or nore of the major life activities of
such individual, a record of such an inpairment or being regarded
as having such an inpairment. 42 U S C 812102(2); 29 CFR
81630.2. A "qualified individual with a disability" is a term
which is differently, although simlarly defined in each title.
Under Title I, the term neans:

an individual with a disability who, with or wthout
reasonabl e accommodati on, can performthe essentia
functions of the enploynment position that such i ndividual
hol ds or desires....

42 U S.C 812111(8).
Under Title I'l, however, "qualified individual with a
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with regard to job application procedures, hiring, advancenent,
di scharge, enployee conpensation, job training or other terns,
conditions and privileges of enploynent. 42 U S.C. 812112(a). A
plaintiff alleging a violation of Title | nust exhaust
adm ni strative renedies available through the Equal Enploynent
Qpportunity Comm ssion ("EECC') before instituting a private
| awsui t. Bracciale v. Gty of Philadelphia, 1997 W 672263

(E.D.Pa. 1997); 42 U. S. C. 8§82000e-5(e), (f)(1).

Title Il of the ADA proscribes the exclusion of any qualified
individual with a disability fromparticipation in or receipt of
the benefits of the services, programs, or activities of a public
entity and nmakes it unlawful for any such entity to discrimnate
agai nst di sabl ed persons. 42 U.S.C. 812132. Unlike Titlel, there
IS no requirenent that adm nistrative renedies first be exhausted
before suit may be cormenced. Bracciale, at *8, citing inter alia,

Wnfrey v. Gty of Chicago, 957 F. Supp. 1014, 1022 (N.D.II1l. 1997);

Roe v. County Commin of WMnogalia County, 926 F.Supp. 74, 77

(N.D. WVa. 1996).
In turn, the RHA provides in relevant part:

No otherwi se qualified individual with a disability in the
United States...shall, solely by reason of her or his

di sability" means:

an individual with a disability, who, with or w thout
reasonabl e nodifications to rules, policies, or practices,

t he renoval of architectural, communication, or
transportation barriers, or the provision of auxiliary aids
and services, neets the essential eligibility requirenents
for the receipt of services or the participation in prograns
or activities provided by a public entity.
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disability, be excluded fromparticipation in, be denied the
benefits of, or be subjected to discrimnation under any
programor activity receiving Federal financial assistance or
under any program or activity conducted by any Executive
agency or by the United States Postal Service....

29 U.S.C. 8794(a). "Programor activity" is defined as all of the

operations of, inter alia, a departnent, agency, special purpose

district or other instrunentality of a State or of a |ocal
governnent. 29 U.S.C. 8794(b)(1)(A). This statute, too, has been
interpreted to enconpass clains for enpl oynent discrimnation and,
where the relief sought is by a public enpl oyee under Section 794
(also known by its original designation--8504), as requiring
exhaustion of those adm nistrative renedi es provided under Title

VIl to the Cvil Rights Act. See, Spence v. Straw, 54 F.3d 196,

201 (3rd Gr. 1995); Bracciale, supra, at *4--*5; Santiago V.

Tenpl e University, 739 F. Supp. 974 (E.D. Pa. 1990), aff'd, 928 F. 2d

396 (3rd Cr. 1991); Desper v. Mintgonery County, 727 F.Supp. 959

(E.D.Pa. 1990). Also see: Jereny H v. Munt Lebanon School

District, 95 F.3d 272 (3rd Cir. 1996).°
Nei ther the RHA nor the ADA, however, include a statute of
[imtations. The Courts have long held that the nost closely

anal ogous state statute of limtations shall apply to determ ne the

® As there is still some question as to whether the
exhaustion of renedi es requirenent applies to non-federal
enpl oyees such as the plaintiff here, in an abundance of caution
and deference to the standards to be applied to 12(b)(6) notions,
we give plaintiff the benefit of the doubt and shall not hold his

apparent failure to exhaust his renedies under Title |l agai nst
him Accordingly, we shall address the issue of the statute of
[imtations as to plaintiff's Title Il clainms. See

See, e.g.:
Ethridge v. State of Al abama, 847 F. Supp. 903, 906-907 (MD. Al a.
1993).



tinmeliness of clainms made under statutes to which no prescribed

limtations period exists. Godnman v. Lukens Steel Co., 482 U. S

656, 107 S.Ct. 2617, 96 L.Ed.2d 572 (1987); Mrse v. University of

Vermont, 973 F.2d 122, 125 (2nd Cr. 1992). As a general
principle, this is wusually the state statute of limtations
applicable to personal injury actions. 1d.; Piquard v. Gty of
East Peoria, 887 F.Supp. 1106 (C.D.IIl. 1995); Noel v. Cornel

Uni versity Medical College, 853 F. Supp. 93 (S.D.N. Y. 1994). In

this district, it has repeatedly been held that Pennsylvania's two
year statute of limtations for personal injury clains governs
claims under both the Rehabilitation Act and Title Il of the ADA

Benedumv. Franklin Township Recycling Center, 1996 W. 679402, *6

(WD. Pa. 1997); Toney v. U. S. Healthcare, Inc., 840 F. Supp. 357,

359 (E.D. Pa. 1993), aff'd, 37 F.3d 1489 (3rd G r. 1994); 42 Pa.C. S.
Section 5524(2). See Also: WIlson v. Garcia, 471 U S. 261, 105

S.Ct. 1938, 85 L.Ed.2d 254 (1985).
Wil e state | aw determ nes the period of Iimtations, federal

| aw det ermi nes accrual of a cause of action. Jackson v. Nicoletti,

supra, 875 F.Supp. at 1109; Long v. Board of Education of Cty of

Phi | adel phi a, 812 F. Supp. 525, 531 (E.D.Pa.), aff'd w o opinion, 8

F.3d 811 (3rd CGr. 1993). A federal discrimnation claimaccrues
and the applicable statute of limtations begins to run when the
plaintiff knows or has reason to know of the injury that is the

basis of the action. Toney v. U S Healthcare, 840 F. Supp. at 359,

quoting Morse v. University of Vernont, 973 F. 2d 122, 125 (2nd Cir.

1992). In determning the accrual date of a discrimnation claim
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it istherefore appropriate to focus on when the discrimnatory act
occurs, not when the effect of that act becones painful. Chardon

v. Fernandez, 454 U. S. 6, 8, 102 S.Ct. 28, 29, 70 L. Ed.2d 6 (1981);

Del aware State College v. Ricks, 449 U S. 250, 258, 101 S. Ct. 498,

504, 66 L.Ed.2d 431 (1980)

Inthis case, M. Sayl or presents several clains under the RHA
and Title Il of the ADAthat extend fromMay, 1992 t hrough February
7, 1995 and, for the reasons set forth above, we find these clains
to be subject to a twd-year statute of limtations. Plaintiffs,
however, contend that their clainms for defendants' refusal to
pronote, for discrimnation in the ternms and conditions of his
enpl oynent and retaliation are all conti nuing viol ati ons whi ch have
pervaded M. Saylor's work environnment on a daily basis since the
first discrimnatory act occurred. As such, plaintiffs submt,
these clains were tinely filed.

The continuing violation doctrine allows a plaintiff to get
relief for a tine-barred act by linking it with an act that is
wthin the limtations period. For purposes of the |imtations
period, courts treat such a conbi nati on as one conti nuous act that

ends withinthelimtations period. Selanv. Riley, 969 F.2d 560,

564 (7th Cr. 1992). In nost federal causes of action, when a
defendant's conduct is part of a continuing practice, an actionis
timely so long as the |last act evidencing the continuing practice
falls within the limtations period and in those instances the
court will grant relief for the earlier related acts that would

otherwi se be tine barred. 287 Corporate Center Associates V.
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Township of Bridgewater, 101 F. 3d 320, 324 (3rd Cr. 1996); Brenner

v. Local 514, United Brotherhood of Carpenters and Joiners of

Anerica, 927 F.2d 1283, 1295 (3rd Cir. 1991); Jeffrey and Mary Y.

v. St. Mary's Area School District, 967 F. Supp. 852, 855 (WD. Pa.
1997).

There are two kinds of continuing violations: serial
vi ol ati ons and system c violations. Aserial violationis conposed
of a nunber of discrimnatory acts emanating from the sane
di scrimnatory aninus, each act constituting a separate w ong.

Walsh v. United Parcel Service, 1994 W 801503 (WD. Pa. 1994),

citing Jensen v. Frank, 912 F.2d 517, 522 (1st Cr. 1990). In the

enpl oynent setting, a serial violation occurs when an enpl oyer
covertly follows a practice of discrimnation over a period of
time. In such a case, the plaintiff can only realize that he/she
is avictimof discrimnation after a series of discrete acts has
occurred. The limtations period begins to run when the plaintiff

gains such insight. Piquard v. Gty of East Peoria, supra, 887

F. Supp. at 1113. A system c viol ation, on the other hand, need not
i nvolve anidentifiable discrete act of discrimnation transpiring
wWthin the limtations period, but rather has its roots in a
discrimnatory policy or practice. So long as the policy or
practice itself continues intothelimtation period, a challenger

may be deened to have filed a tinely conplaint. Walsh, supra, at

*2. See Al so: Selan at 565.

Here, plaintiff seeks relief for a nunber of events which

occurred between June, 1991 and March, 1996. Speci fically,
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pl ai ntiff contends t hat def endants unl awful |y di scri m nat ed agai nst
hi m because of his visual inpairnments by:

1) | gnoring his June, 1991 request for pronotion from
Attorney | to Attorney Il until May, 1992 and refusing to
treat himin the sane manner as sighted attorneys by
maki ng that pronotion retroactive to August 1, 1991.
(PI'"s Conplaint, s34-38).

2) Denyi ng hi mout - of -cl ass pay and refusing to pronote him
fromAugust 1, 1992 t hrough February, 1993 and Oct ober 1,
1995 to the present when he perforned additional duties
and responsibilities as the Acting Supervising Attorney
of the Phil adel phia District Ofice. (Pl's Conplaint, s
39-48).

3) I gnoring his request for a reasonabl e accommodation in
t he formof specialized conputer equi pment fromApril 13,
1993 through June 6, 1994, during which tine plaintiff
filed conplaints with the Pennsyl vania Human Rel ations
Commi ssion and the U S. Equal Enploynent Cpportunity
Comm ssion. (Pl's Conplaint, Ys16-19).

4) Failing to provide hi mwi th t he proper conmput er equi pnent
to neet the standards for a reasonabl e accommodati on and
to provide him with instructions in the use of the
speci al i zed equi pnent until|l Septenber, 1994 and ref usi ng
to conpensate himand his wife for the tine that he was
conpelled to work at home. (Pl's Conplaint, {s22-29).

5) Continuing to ignore the requests which he made in
Decenber, 1994 and on February 7, 1995 for a reasonable
accomodation in the form of the Pennsylvania
Adm nistrative Code and Rules on CD ROM (PI's
Conpl ai nt, 9s29-33).

Initially, we note that nowhere in plaintiffs' conplaint do
they allege that the defendants have a policy or practice of
di scrim nating agai nst di sabl ed or handi capped enpl oyees. Thus,
plaintiffs cannot be afforded any relief from the statute of
limtations under a system c violation theory.

Li kewi se, as plaintiffs clearly knew or had reason to knowin

May, 1992 that M. Saylor's pronotion fromAttorney |I to Attorney
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Il woul d not be retroactive to August, 1991 and knew or shoul d have
known he was bei ng deni ed a pronoti on and out - of -cl ass pay for that
peri od between August 1, 1992 t hrough February, 1993, we find that
no serial continuing violation occurred such as woul d render their
clains for these violations tinely when filed on February 27, 1997.
We reach the sanme conclusion with respect to plaintiffs' clains
that M. Saylor's requests for a reasonabl e accommobdation in the
formof the specialized conputer equi pnent and t he Conmonweal th's
refusal to conpensate plaintiffs' for the work which both of them
perfornmed at hone. |ndeed, defendants' denial of these requests
was made mani fest in Septenber, 1994. Accordingly, to the extent
t hat each of these clainms has been raised under Title Il of the ADA
and the RHA, they are stricken as barred by the two year statute of
[imtations.

| nsof ar as def endants have yet to address plaintiff's requests
for the CD-ROM and particularly in view of the nearly fifteen
nmonths that it took defendants to address the request for the
conmput er equi pnent, we find that plaintiffs' have sufficiently pled
a serial continuing violation and that their discrimnation claim
based upon this request has been tinely filed. W further find
plaintiffs' retaliation clains set forth in paragraphs 49-59 to be
within the statute of limtations given that they arise out of
conti nuous conduct occurring since Septenber, 1995. Thus, these
claims, too, shall be permtted to go forward.

B. Applicability of Title Il to Employnent d ai ns

Def endants alternatively argue that Plaintiffs' clains under
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Title Il nust be dismssed for the reason that Title Il does not
apply to clains for discrimnation in enploynent. Speci fically,
Title Il states, in pertinent part:

Subject to the provisions of this subchapter, no qualified

individual with a disability shall, by reason of such

disability, be excluded fromparticipationinor be deniedthe

benefits of the services, prograns, or activities of a public

entity, or be subjected to discrimnation by any such entity.
42 U.S.C. 8§12132.

There is indeed a split anong the authorities as to whet her
Title Il applies to discrimnation in enploynent, with sone courts
hol ding that no cause of action will lie under Title Il for an
enpl oynent di scrimnation clai mand others concludingthat Titlell

does create such a cause of action. See, e.q.: Donmngquez v. Cty

of Council Bluffs, lowa, 974 F. Supp. 732 (S.D. lowa 1997); Decker

v. University of Houston, 970 F. Supp. 575 (S.D. Tex. 1997); Bl edsoe

v. Palm Beach Soil and Water Conservation District, 942 F. Supp.

1439 (S.D.Fla. 1996). VWhile the Third Crcuit has yet to address
this question, at |east two judges inthis district have found t hat
a claimfor enploynment discrimnation does |ie under Titlell. W
are inclined to follow the reasoni ng and hol di ngs of our brethren
which al so appears to be the view followed by the mgjority of
courts nationw de which have confronted this question. See:

Hol brook v. City of Alpharetta, Ga., 112 F.3d 1522 (1ith Gr.

1997); Doe v. University of Maryland Medical SystemCorp., 50 F. 3d

1261 (4th Cr. 1995); Smth v. Barton, 914 F.2d 1330 (9th Gr.

1990), cert. denied, 501 U S. 1217, 111 S. C. 2825, 115 L. Ed. 2d 995

(1991); Bracciale v. Gty of Philadel phia, 1997 W. 677263 (E. D. Pa.
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1997); Hernandez v. City of Hartford, 959 F. Supp. 125 (D. Conn.

1997); Gabowski v. Guiliani, 937 F.Supp. 258 (S.D.N. Y. 1996);

Wagner v. Texas A& MUniversity, 939 F. Supp. 1297 (S. D. Tex. 1996);
Silkv. Gty of Chicago, 1996 W. 312074 (N.D.I111. 1996); Bruton v.

SEPTA, 1994 W. 470277 (E.D.Pa. 1994); Ethridge v. Al abama, 847

F. Supp. 903 (M D. Ala. 1993).

So sayi ng, we conclude that Title Il does apply to plaintiffs'
clains here and, as we are bound to accept all of the allegations
in the conplaint as true and give plaintiffs the benefit of all
favorabl e i nferences which can be drawn therefromin deciding a
notion to dismss, plaintiffs' remaining Title Il clainms shall be

permtted to proceed. Schrob v. Catterson, 948 F.2d 1402, 1405

(3rd Gr. 1991).

C. Plaintiffs' d ains Agai nst Governor R dge

Def endants next assert that plaintiffs' clainms against
Governor Ridge should be dismssed as there is no individual
[iability under the ADA and because plaintiffs' failed to exhaust
their admnistrative renedi es as agai nst him

Thi s Court has previously had occasi on to address the i ssue of
whet her or not suit will |ie against an enployer in his or her

i ndividual and official capacity. In darke v. Witney, 907

F. Supp. 893 (E.D.Pa. 1995), we found that there is no individua

l[iability under the ADA for the sane reason that there is no
individual liability under Title VII--both statutes were intended
to create only respondeat superior liability. Id. at 895.

Simlarly, because a suit against a defendant in his or her
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of ficial capacity is nothing nore than suit agai nst the defendant's

enploying entity, dismssal of an individual defendant in their

official capacity is appropriate. 1d., citing Kentucky v. Graham
473 U.S. 159, 105 S.C. 3099, 87 L.Ed.2d 114 (1985).

In this case, the only allegation specifically directed to
Governor Ridge is found in paragraph 7 of the conplaint wherein
plaintiffs contend that he, along wth the Commonwealth of
Pennsyl vani a, the O fice of Chief Counsel and the O fice of General
Counsel are plaintiff's enpl oyer and are responsi bl e for deci si ons
relating to plaintiff's enploynent. Cearly, this allegation is
sinply another way to sue the plaintiff's enploying entity.
Governor Ridge is therefore not a proper party to this lawsuit and

the notion to dism ss himshall be granted. See Al so: Sheridan v.

E.1l. DuPont de Nenmpburs and Co., 100 F.3d 1061 (3rd Cr. 1996),

cert. denied, U S. , 117 S. . 2532, 138 L.Ed.2d 1031

(1997); Harper v. Casey, 1996 W 363913 (E.D.Pa. 1996); Doe v.

Wlliam Shapiro, Esqg., P.C , 852 F.Supp. 1246 (E. D. Pa. 1994).

D. Requi renent of an U timate Enpl oynent Deci si on

Def endants next contend that plaintiffs' failure to pronote
and retaliation clainms under the ADA and t he RHA nust be di sm ssed
because none of the defendants' alleged discrimnatory actions
constituted ultimate enpl oynent deci sions.

In support of this argunment, defendants cite to Mattern v.

East man Kodak Co., 104 F.3d 702 (5th Gr. 1997) and Dollis v.

Rubin, 77 F.3d 777 (5th Gr. 1995), whereinthe Fifth Grcuit Court

of Appeals reasoned that the retaliation provision of "Title VII
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was designed to address ultimte enpl oynent deci sions and was not
meant to address every decision nmade by enployers that arguably
m ght have sone tangential effect upon those ultinate decisions.”
Mattern at 707; Dollis at 781-782. In finding that judgnent as a
matter of |aw was properly entered in favor of the defendant
enpl oyers in both cases, the Fifth Crcuit went on to find that
actions such as the denial of a desk audit (which arguably could
have restricted plaintiff's pronotion opportunities), verbal
threats of termnation, <criticism reprimands, mssed pay
i ncreases, receiving fal se information about aspects of enpl oynent
and bei ng pl aced on "final warning" did not constitute the kind of
ultimte adverse enploynment actions contenplated by Title VII
because these actions had only a tangential effect on a possible
future ultimte enploynent decision. Rat her, only "ultimate
enpl oynment deci si ons” such as hiring, granting | eave, di scharging,
pronoting and conpensating are actionable under Title VII.

Mattern, at 707. See Al so: Shafer v. Dallas County Hospital

District, 1997 W. 667933 (N.D. Tex. 1997) at *4.

It is true that, inthe Third Crcuit, unlawful retaliation
clainms under the ADA are anal yzed under the sanme framework as is
enployed for retaliation clains under Title VII. Krouse V.

Anerican Sterilizer Co., 126 F.3d 494, 500 (3rd Gr. 1997).

However, defendants have not directed our attention to nor has our
i ndependent research revealed any authority in this GCrcuit to
suggest that the Fifth CGrcuit's rationale in Mattern and Dollis

applies with equal force in this circuit to retaliation clains
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brought under either Title VII, the ADA or the RHA *

Rat her, the Third G rcuit has consistently held that for a
prima facie case of retaliation to be stated under both Title VII
and the ADA, the plaintiff nust showonly: (1) a protected enpl oyee
activity; (2) adverse action by the enployer either after or
cont enpor aneous with the enpl oyee's protected activity; and (3) a
causal connection between the enpl oyee' s protected activity and the

enpl oyer's adverse action. Krouse, supra, at 500; Wodson v. Scott

Paper Co., 109 F.3d 913, 920 (3rd G r. 1997); Quiroga v. Hasbro,

Inc., 934 F.2d 497, 501 (3rd Gr. 1991); Jalil v. Avdel Corp., 873

F.2d 701, 708 (3rd Cr. 1989). To establish a violation of the
Rehabilitation Act in this Crcuit, a plaintiff need only prove:
(1) that he or she is a handi capped i ndividual under the Act; (2)
that he was otherwi se qualified for the position sought; (3) that
he was excluded fromthe position sought solely by reason of his
handi cap; and (4) that the enployer, programor activity at issue

received federal financial assistance. Wagner by Wagner v. Fair

Acres Ceriatric Center, 49 F.3d 1002, 1009 (3rd Cr. 1995);

Nat hanson v. ©Medical Coll ege of Pennsylvania, 926 F.3d 1368, 1380

(3rd Cr. 1991); Toney v. U S. Healthcare, Inc., supra. Thus, the

Third Grcuit has not required that an enployer's adverse action
must be an "ultimte" one as defined by the Mattern and Dollis

courts and as we are not bound by the Fifth Crcuit's decisions, we

* Indeed, both Mattern and Dollis thensel ves give no clues

as to whether the rationale enployed therein would al so apply to
cases brought in that Crcuit under either the ADA or the RHA
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decline to adopt the Fifth Crcuit's definition of "adverse

enpl oynent action.” See Al so: Deavenport v. MI Conmuni cations

Corp., 973 F. Supp. 1221 (D. Col 0. 1997). Accordingly, defendants’
notion for dismssal on this basis is denied and plaintiffs'
retaliation clains under the ADA and the RHA shall also be
permtted to proceed.

E. Ms. Savlor's daimfor Unjust Enrichnment

Def endants next nove to dismss wfe-plaintiff's claimthat
she shoul d have been conpensated for the secretarial services which
she provi ded to her husband whil e he worked at hone. Specifically,
defendants contend that this court l|lacks the requisite subject
matter jurisdiction to entertain this claimand, alternatively,
that this claimhas not been sufficiently pled.

In light of our holding in Subsection A of this Menorandum
that plaintiffs knew or should have known of the Commonweal th's
refusal to conpensate them for the work which they perfornmed at
honme by Septenber, 1994 and that these clains are therefore barred
by the statute of limtations, defendants' notion to dismss this
claimis granted.

F. St andi ng of Nati onal Federation of the Blind

Def endant s next nove to di sm ss the National Federation of the
Bl i nd of Pennsylvania as a party defendant as to the Title VII and
ADA Title I clains onthe grounds that the Federati on does not have
sufficient standing givenits failure to exhaust its admnistrative
remedi es. As previously noted, the plaintiffs have stipulated to

the dismssal of their clains under Title VII. Li kewi se, at

18



subsection B of their Menorandum of Law in Response to Defendants’
Motionto Dismss, plaintiffs have conceded that they were required
to exhaust their adm nistrative renmedi es under Title | of the ADA
Accordingly, these clains are dismssed in their entirety.

G Avai l ability of Punitive Danages under the RHA and ADA

Finally, defendants seek the dism ssal of plaintiffs' claim
for punitive damages in Count |l of their Conplaint. It is
def endants' assertion that punitive damages are not recoverable
under the RHA or under Title Il of the ADA. In support of this
argunent, defendants cite to a Sixth Circuit case, Mreno v.

Consolidated Rail Corp., 99 F.3d 782 (6th Gr. 1996).

Agai n, defendants raise an issue which neither the Third
Circuit nor the U S. Suprene Court have resol ved. Neverthel ess, we

find some guidance in Franklin v. Gsmnnett County Public Schools,

503 U.S. 60, 112 S. Ct. 1028, 117 L.Ed.2d 208 (1992), wherein the
Suprenme Court, holding that nonetary danmges are an avail able
remedy in actions to enforce Title I X observed: "[A]lthough we
exam ne the text and history of a statute to determ ne whet her
Congress intended to create a right of action, we presune the
availability of all appropriate renmedies unless Congress has
expressly indicated otherwse.” 503 U.S. at 66, 112 S.Ct. at 1032.
In like fashion, the Third Crcuit in WB. v. Mtula, 67 F.3d 484

(3rd Cir. 1995) made t he sanme observation in support of its finding
that injunctive relief and nonetary danages are recoverabl e under
Section 504 of the Rehabilitation Act, 29 U.S.C. 8794. Since then,

the Third Crcuit has concluded that nonetary danages are also
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permtted to be recovered under the ADA because, "the renedies,
procedures and rights set forth in section 794a of Title 29 shal

be t he renedi es, procedures, and rights this subchapter provides to
any person alleging discrimnation on the basis of disability in

viol ation of section 12132 of this title." Jereny H by Hunter v.

Mount Lebanon School District, 95 F. 3d 272, 279 (3rd Gr. 1996).

It is true that until 1994, a majority of cases held that
punitive damages were not available under 8504. Since then,
however, the majority of courts seemto have shifted, hol ding that

punitive damages are permtted under §8504. Burns-Vidlak v.

Chandler, 1997 W. 641109 (D.Hawaii 1997) at *2, citing Todd v.
El kKins, 105 F.3d 663 (8th Gr. 1997); Kilroy v. Husson Col | ege, 959

F. Supp. 22 (D. Me. 1997); Hernandez v. Hartford, 959 F. Supp. 125

(D.Conn. 1997); Garrett v. Chicago School Reform Board, 1996 W

411319 (N.D.II'l. 1996); Deleo v. Stanford, 919 F. Supp. 70, 75

(D. Conn. 1995); Zaffino v. Surles, 1995 W 146207 (S.D.N. Y. 1995)

and Si nenson v. Hof fman, 1995 W. 631804 (N.D.II11. 1995). See Al so:

MIld v. Mehlville Public School District, 1995 W. 819138 (E. D. Mb.

1995) .

Mor eover, those courts in this district which have consi dered
whet her to permt punitive damages clains to go forward under the
RHA and t he ADA, have answered these questions in the affirmative.

Kedra v. Nazareth Hospital, 868 F.Supp. 733, 740 (E.D. Pa. 1994);

Doe v. WIlliam Shapiro, Esquire, 852 F.Supp. 1246, 1255 (E.D. Pa.

1994). In review ng both the ADA and the RHA, we cannot find any

express indication fromCongress that it intended to prohibit the
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recovery of punitive damages under these Acts. W are therefore
inclined to follow Kedra and Doe and conclude that plaintiffs’
puni tive damages clainms under Count Il of their conplaint should
not be stricken at this point in the proceedings.

CONCLUSI ON

For all of the reasons set forth above, defendants' notion to
dismss shall be granted in part and denied in part. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES A. SAYLOR and : CVIL ACTI ON

ELI ZABETH W SAYLOR, h/w :

and THE NATI ONAL FEDERATI ON

OF THE BLIND OF PENNSYLVANIA : NO 97-CV-1445
VS.

TOM RI DGE, GOVERNOR OF THE

COMVONVEALTH OF PENNSYLVANI A

THE PENNSYLVANI A STATE

POLI CE, PENNSYLVANI A STATE

PCLI CE OFFI CE OF CHI EF

COUNSEL and COFFI CE OF
GENERAL COUNSEL

ORDER

AND NOW this day of January, 1998, upon
consi deration of Defendants' Mtion to Dismss Plaintiffs'
Conplaint and for the reasons set forth in the preceding
Menmorandum it is hereby ORDERED t hat the Motion i s GRANTED | N PART
and DENI ED I N PART, Counts Ill, IV and V of Plaintiffs' Conplaint
are DISMSSED, Plaintiffs' clains against Governor Ridge are
DI SM SSED, the clains of Plaintiff Elizabeth Sayl or are D SM SSED,
and the clains of Plaintiff The National Federation of the Blind of
Pennsyl vania as set forth in Count VI under Title VII and Title
of the ADA are DI SM SSED

| T 1S FURTHER ORDERED that Plaintiffs' ADA Title Il and RHA
cl ains prem sed upon the all egations in paragraphs 16-29 and 34- 38

are DISM SSED as tine-barred as are plaintiffs' clainms based upon
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defendants' refusal to pronote M. Saylor between August, 1992
t hrough February, 1993.

In all other respects, the notion is DEN ED

BY THE COURT:

J. CURTI S JOYNER, J.
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